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LAND, C.G.O.B., GOVEENOR-GENEEAL OF INDIA IN 
gOUNCifi 

My Lord, , 

The Penal Cooe which, according to the orders of 
Grovernment of the 15th of June, 1835, we had the 
honour to lay before your Lordship in Council on the 
2nd of May last, h|is now been printed under our 
superintendence, Sftid has, as well as th*^ Notes, been 
carefully revised and cjrrected by us while in the 
press. , * . , 

The time which has •been employed* in framing 
this bcgiy of 1^ will not be thought long by any 
pergon who is acquainted with the nature of the 
labour which* sucli works require^ and with the 
history* of oth^r works pf the same* kind. We 
should, howQver, have bten able to lay it before 
yotfr Lordship in Xlouncil* many months earlier, but 
for a sucoegsion of imfqftunate cireumstauces against 
which it was*impossible to provide. During a great 
part of the year 18S6, the Comigissigik w^s rendered 
almost e»tirely inefl&cfeifb by* the .ill-health of a ma- 
jority ^f^e m*ei5bers and we w^e altogether de- 
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prived of the valuable services of dur colleague Mr* 
Cameron, at the very time •when those ser^dces were 
most needed. 

It is hardly necessary for us to entreaty your 
f^prd^ip in Council to examine with candoujr the 
work which we now submit to you. To the ignorant 
and inexperienced the task in v^Jiieh we have been 
engaged may appear easy and siipple. But the 
members of «the Indian Government are doubtless 
well aware that it is among the most Sii^Bcult tasks 
in which the hum^jn mind can be employ^ ; that 
persons placed in circumstance# far more favourable 
than ours have attempted it with very doubtful 
success ; that the best codes extant, If malignantly 
criticised, will be found to furilish«matter for censure 
in every page ; th^tt the most copious and precise of 
human language, s furnish but a very imperfect liia- 
chinery to the legislator ; that, in a work so exten- 
sive and complicated as that on ,whic^ we have been 
employed, there will inevitably be, in spite of the 
most anxious care, some omissions and some incon- 
sistencies ; and that we have done as much as ■ could 
reasonably be expected from us if we have furnished 
the Government with that which may, by sugges- 
tions from experienced and judicious persons, be im- 
prov(?d into a good code. ' , ^ 

Your Lordship in Council will be prepared to 
find in this perfdrihance those *defe6ts which must 
necessarilv be found in the first portion of a code. 
Such is the relation which exists between the dif- 
ferent parts df t£e law, that no part *can be brought 
to perfection while the other parts remain rude. 
The penal code cannot hh clear and explicit wiiile 
the substantive cfvil law an^ the law of procedure 
are dark and ‘confused. While the rights of j^udi- 
viduals an(^ the powers of publib functionaries are 
uncertain, it cannctt always be*certain whether those 
rights have beeugattacked^ ot thoseyp5wers*&oeeded. 
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Your Lordship ii]b Council will perceive that Ihe, 
system of pena^ law which, i^e propose is not a digest 
of any existing system, and that no existing system 
has j^irnished us even with a groundwork. We 
trust that your Lordship in Council -v^ll not hencfi 
infer that we have neglected tp inquire, as we are 
* commanded to d«) by Parliament, into the present 
state of that pa^t of the law, or that in other *parts 
of dur labours we are, likely to recommend unsparing 
innovation, ftnd the entire sweeping away of ancient 
usages. ^ We are perfectly aware the value of that 
sanction which long presciaption and national feeling 
giVe to institailions*. ,We are perfectly aware that 
lawgivers ougBt not to disregard even the unreason- 
able prejudices of those for whom .they legislate. So 
sensible gfre we of the importance of these considera- 
tiofcs, that^ though there are not tte same objections 
to innovation in penal legislation as ^to innovation 
affecting vested rights of property, yet, if we had 
found India in possession of a system of criminal law 
^hich the people regarded wifti partiality, we should 
have been inclined rather to ascertain it, to digest 
it, and moderately to correct it, than to propose a 
fiystepi fundamentally different.* ^ 

But it appears to us that none of the systems of 
penal Jaw established in* British India has any claim 
•to our attention, except what it may derive from its 
own intrinsic •excellence. Alf tfeose systems are 
foreign. All were introduced by conquerors differ- 
ing^^ race, manners, language and religion from the 
great mass of file people. ^ The crilhinfil law of the 
Hindoos was Jong ago supe^jjseded, through the greater 
,par^ of the tertitpries now subject t(f the Company, 
by that of the Mahomedans, and is certainly the 
last system of criming law which an enlightened 
and Tiumane GPovemment would be^ ^sposed to re- 
vive. The Mahofhe(to.t5riminaI ,law nas in its turn 
been sujfftrseddd^ to ^ great extent, by the British 
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Regulations. Indeed, in the tterritories subject to 
the Presidency of Bombay, the criminal law of the 
MahoiliLedans, as well as that of the Hindoos, has 
been altogether discarded, except in one paijticular 
‘class of case^ ; and even in such cases, it is not im- 
perative on the ju^ge to pay any attention to it. 
The British Regulations, having been made by J:hree 
different legislatures, contain, as m^ht be expected, 
very different piKDvisions. Tljus in Bengal sefious 
forgeries are punishable with imprkonment for a 
term double of tlt^e term fixed for perjury^ ^ in the 
Bombay Presidency, on. the * contrary, perjury is 
punishable with imprisonment ‘for a term double of 
the term fixed for the ^ most aggravated forgeries : ^ 
in the Madras Presidency, ‘tha two offences are 
exactly on the same footing.® In the Boinbay Pre- 
sidency the escape of a convict is punished Vith 
imprisonment for a term double of the term assi^ed 
to that offence in the two other Presidencies ; ^ while 
a coiner is punished! with little more than half the 
imprisonment assigned to his offence in the othSr 
two Presidencies.® In Bengal the purchasing of 
regimental necessaries from soldiers is not punish- 
able except at Calcutta, and is there punishably? with 
a fine of only fifty rupees.® In the Madras Presi- 
dency it is punishable with a finfe of forty jrupees.^ 
In the ^Bonabay Presidency it is punishable with im-« 
prisonment for fMr* years.® Ii^ Bengal the pending 

’ Bengal Eegulation XVII. ® Bombay Eegulation XIV. 
of 1817, section IX. of 182V, seetkn XVIII. iengal 

Bombay E^ula^ion XIV. of Eegulation |X VII. of^^l^l7, sec- 
1827, sections XVI. and XVII. « tion IX. Madras Eegulation II. 

* Madras I^^gulation VI. o^ of 1822, section V. 

181 1, section Ill.t • ® Calcatt& Bale, Ordinance 

* Bombay Eegulation XIV. of and Ee^lation, passed 2l8t Au- 
1827, section X5QV., find Eegu- gijst, Registered l^th Nov., 1821. 
lation V. of 1S31, section I. Madras Edfeulation XIV. of 
Bengal Eeguktion XII. of 1818, 1832, aecticfii 11. clause 1* 
section V. clause*!.* Madras Ee> ^ J Bombay Eegulation XXII. 
gulation VI. of 1822, «ectio^ V. of 1827, se^ion Xjj^ 

clause 2. . • * • 
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of stamps without 4 license is punishable witfi. 
moderate fine ; and the purchasing of stamps from a 
person not licensed to sell them is not punished at 
all.^ ^In the Madras Presidency the vendor is pun- 
ished with a short imprisonment ; but there also thfe 
purchaser is not punished at ^11.^ In the Bombay 
Pre^dency, both, the vendor and the ptirchaser are 
liable to imprisonment for five years, and*to* flog- 
giitg.3 • . . • 

Thus widely do the systems of penal law now 
establisjied in British India diffjf from each other : 
nor can we recommend any one of the three systems 
furnishing *eveil tfie rudiments of a good code. 
The penal la\f of Bengal and pf the Madras Presi- 
dency is, in fact, Mahomedan law, which has gradu- 
ally beerf distorted to such an extent as to deprive it 
of* all ti^e to^ the religious veneration of Maho- 
m^dans, yeit which retains enough of its original 
peculiarities to perplex and encumber the adminis- 
tration of jusfice. In substaiTce it now differs at 
^east as widely from the Matiomedan penal law, as 
the penal law of England differs from the penal law 
of France. Yet technical terms and nice dis- 
tinct^ions borrowed* from the Mahon^edan law are 
still retained. Nothing is more usual than for the 
iUourt^ to ask thfe law officers what punishment the 
Mahomedafi law prescribes in a hypotiietical case, 
and tljen to iiffiict that punishfnetit on a person who 
is not within that hypothetical case, and who by the 
M^ipmedan law would be liable either to a different 
punishment, of to no pumshment. ** Wc by no means 
presume to Qondemn the policy which Ipd the British 
Gr(fv^emment to retain, and graduall^P to modify, the 
systeirf of criminal jjurisprudente which it found 
established fin these provinces. But it is evident 

^ • * * • • 

^ Bengal Regubitfen X. ¥>f 1816, section X. clause 10. 

1829, sectjjn IX. glause 2. ® Bofhbay Regulation XVIII. 

^ MAdras Reftulation XIII._ of 1827, lection IX. clause 1. 
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tha% a body of law thus foni|Bd must, considered 
merely as a body of law*, be defective and incon- 
venienti 

The penal law of the Bombay Presidency is all 
contained in the Kegulations ; and is almost all to 
be fodnd in one extensive Regulation.^ The Govern- 
ment of that Presidency appears to have been iully 
sensible of the great advantage which must arise 
from placing^ the whole law in a written form before 
those who are to adiiSinister and thooe who are to 
obey it ; and, wh^(^ever may be the imperfections of 
the execution, hign praise is ' due to the design. 
The course which, we recommehd to. the Govern- 
ment, and which sorpe persons may perhaps consider 
as too daring, has already been tried at Bombay, and 
has not produced any of those effects which timid 
minds are disposed to anticipate even from the nSost 
reasonable and hseful innovations. Throughout a 
large territory, inhabited to a great extent by a 
newly-conquered population, all* the ancient systems 
of penal law were at dnce superseded by a code, and 
this without the smallest sign of discontent among 
the people. 

It would have given us greati pleasure to have 
found that code such as we could with propriety 
have taken as the groundwork of a Code for al]^ India. 
But we regret to say that the penal law 6f the Bom- 
bay Presidency has over the penal law of th^ other 
Presidencies no superiority, except that of being 
digested. In framing it, the principles accordij:ig to 
which crimes*ought to be classified afld punishments 
apportioned ^have been l^ss regarded, than in the 
legislation of Bengal and Madras.^ The secret des- 
tro^ng of any property, though it may not be worth 
a single rupee^ is punishable with impMsonment for 
five years.®, ynlawful confinemeait, though, it may 

* c c ‘ 

' Bombay Regulation XIV. ^ Regulati<^ Xl^. of 1827, 
of 1827. , ^ seqtion X^I. claus^. ' 
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last only for a quarter of an hour, is punishable with ' 
imprisonment for five yeafS.^ Every conspiracy to 
injure or impoverish any person is punishable with 
impr^onment for ten years ; ^ so that a man who 
engages in a design as atrocious as thje Grimpowder 
Plot, and one who is party to a scheme for putting 
off unsound torse on a purchaser, *are ^ classed 
together, and are liable to exactly the same punish- 
mdht. Under this |^w, if two men concert a petty 
theft, and ^afterwards repent* of their purpose and 
abandoij it, each of them is lia^e to twenty times 
the punishment of the actual theft.® All assaults 
which cause a severe ^ock to the mental feelings of 
the sufferer ate classed with fhe atrocious crime of 
rape, and are liable to the punishment of rape, that 
is, if theT Courts shall think fit, to, imprisonment for 
fot5rteen ^lears.'t The breaking of the window of a 
house, the hashing to pieces a chma^ cup within a 
house, the riding over a field of grain in hunting, 
are classed wi^ the crime of arson, and are punish- 
lible, incredible as it may ap;^ar, with death. The 
following is the law on the subject : “ Any person 
who shall wilfully and wrongfully set fire to or other- 
wise jdamage or destroy any part of a dpWelHng-house 
or ’building appertaining thereto, or property con- 
tained^ in a dwelling house, or building or inclpsure 
appertaining^ thereto, or crops standing cr reaped in 
the fi^d, shall* be Ijable to an^ of* the punishments 
specified in Section III. of this Kegulation.” ® The 
secfign to which reference is made contains a list of 
the punishments authoris,ed by the Bombay code, 
and at the head, of that li^ stands Death.’’ 

•But these errqrs, the effects prob^fbly of inadver- 
tence^ Sxe not, in our opinion, the«most serious faults 

• Regulation • XIV. of 1827, * Eegulatidh XIV. of 1827, 

fiecti<fii X^XIII. clause 4. section XXIXL clause 1. 

* Kegulation XVII. of 1828# * Rdigulatfon XIV. of 1827, 

" Kegulajipn XIV. of 1837, section XLII. clause 1. 

8ectiqp«5(!xiX. \ ^ • 
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of ’the penal code of Bombay That code contains 
enactments which it is iippossible to exciase on the 
ground c of inadvertence — enactments the language 
of which shows that when they were framed their 
whole effect was fully understood, and which appear 
to us ‘to be directly opposed to the first principles of 
penal law. ^ One of the first principles of penaj. law 
is th?s, that a person who merely conceals a crime 
after it has bfeen committed ought not to be punished 
as if he had himself c6mmitted it. By the Bombay 
code, the concealment after the fact of rnurder is 
punishable as murder; the cooicealment after the 
fact of gang-robbery is punisl^able as ^ang-robbery-; ^ 
— and this, though ^he concealment after the fact of 
the most cruel mutilations, and of, the most atrocious 
robberies committed by not more than four persons, 
is not punished at* all. ^ 

If there be afiy distinctions which m<rre than any 
other it behoves the legislator to bear constantly in 
mind, it is the distinction between hhrm voluntarily 
caused and harm invcfiuntarily caused. Negligence^, 
indeed, often causes mischief, and often deserves 
punishment. But to punish a man whose negligence 
has produced some evil which he faever contemplated, 
as if he had produced the same evil knowingly and 
with deliberate malice, is a’ courses which, as far as 
we are awa^re, no Jurist has ever recommended in . 
theory, Wd whicji w^ are confident that no society 
would tolerate in practice. It is, however, provided 
by the Bombay code that the ‘unintentional ^cV)m- 
mission of any act punishable by that code shall be 
punished according to the Court’s Judgment of the 
culpable disregard of injury to others evinced by^the^ 
person committing the said act, but the punishment 
for such unintentional commission shall not exceed 
that prescribed for the offence commftted.” * 

■Regulation XIV. .f 1827, ‘‘Regulation XET.^of 1827, 
section I. clause 1. sectipn I. ^atise 3.^ f 

C m • f ' 



INDIAN PENAL CODE. 


We * •• have said eijough to show that it is 
not at all io the law, but solely to the discretion ana 
humanity of the judges, that great cruelty#and in- 
justice is not daily perpetrated in the Criminal 
Conr^s of the Bombay Presidency. » 

Man^ important classes of offences are altogeth'er 
unnpticed by the Bombay code ; and this omission 
appears to us to be Very ill supplied by one sV^ping 
clsPUse, which afms the Courts with almost unlimited 
power to punish as they thitik fit offences against 
moralitjr, or against the peace md good order of 
society, if those offences .are penal by the religious 
hfw of the offAidei*.^ ^'This clause does not apply to, 
people who ppofess a religion with which a system of 
penal jurisprudence is not* inseparably connected. 
And from this state of the law some singular con- 
sef[uence% foUaw. For example,* a Mahomedan is 
putushable /or adultery : a Christi&n is at liberty to 
commit adultery with impunity. * 

Such is tHe state of the ;^nal law in the Mo- 
•fussil. In the meantime the^population which lives 
within the local jurisdiction of the Courts established 
by the Koyal Charters is subject to the English 
Crinjinal Law, that* is to say, to a verj artificial and 
complicated system, — to a foreign system, — to a 
^ysteigi which was fraified without the smallest re- 
ference to •India, — to a.system* which »even ih the 
country for which it was framed, is gener^ly con- 
sidered as requiring extensive reform, — to a system 
fintljy which has just been pronounced by a Com- 
mission. compDsed of able and •learned English 
lawyers to be so defective that it can be reformed 
oniy by being* entirely taken to piawes and recon- 
8truct€^.2 


* Regulation XfV. pf 1827, pointed to inquire into the state 

section I.* clause !• # • CrimiiHil Law dated 19th 

• Letter* to Lord John ^lus- Jilhuarjj, 1837. 
sell from ttie Comfiiifsioners ap- 

•• t / • * ♦ 
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. ”Under these circumstances Ire have not thought 
it desirable to take as the groundwork of the code 
any of the systems of law now in force in any part 
of India. We have, indeed, to the best of our 
^ility, compfired the code with all those systems, 
and we have taken suggestions from all ; but we 
have not adbpted a single provision merely because 
it forined a part of any of those systems. We have 
also compared our work with j:he ihost celebrated 
systems of Western jurisprudence, as far as the very 
scanty means of i]ifj)rmation which were accessible to 
us in this country enabled us to do so. We have 
derived much valuable assistance from the French 
code, and from the decisions of the French Courts of 
Justice on questiops touching the construction of 
that code. We have derived assistance still more 
valuable from the code of Louisiana, pr-^.pared by 
the late Mr. Livingston. We are the m^!>re desirous 

O 

to acknowledge our obligations to that eminent 
jurist, because we Have found ourselves under the 
necessity of combattiljg his opinions on some im- 
portant questions. 

The reasons for those provisions which appear to 
us to require explanation or defence will be found 
appended to the Code in the form of Notes. Should 
your Lordship in Council wish, for fhller inforpiation 
as to the considerations fey which we ''have been 
guided in framing ahy part of the law, we s^all be 
ready to afford it. 

One peculiarity in the manner in which this^c^bde 
is framed will ifflimediatelj^ strike yo^ir Lordship in 
Council, — wqmean the cppious use, of, illustrations. 
These illustraltons will, w^ trust,^ ^eatly facilitiate 
the understanding#of the la^v^ and will at the same 
time often serve as a defence of the law. In our 
definitions we^have repeatedly found burselves under 
the necessity o:^ saprifioing fieatneSs and perspicuity 
to precision, and of using harsh expressions because 
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we could find no othir expressions which would con- 
vey our whole meaning, and no more than our whole 
meaning. Sucn definitions standing by thetnselves 
might repel and perplex the reader, and would 
perhaps be fully comprehended only by a few stu- 
dents after long application. Yet such definitions 
' are found, and must be found, in ever;^ sy§tem of 
law which aims at accuracy. A legislator may,* if he 
thihks fit, avoid suQb definitions? and*by avoiding 
them he w^ll^ive a smoother and more attractive 
appearajice to his workmanship ; Jb\it in that case he 
flinches from a duty ^hich he ought to perform, and 
which somebody must perform. If thi? necessary 
but most disagreeable work be not performed by the 
lawgiver once for all, it must be constantly per- 
formed ih a rude and imperfect ^manner by every 
judge in tike empire, and will probably be performed 
by no two jmdges in the same way. '^e have there- 
fore thought it right not to shrink from the task of 
framing these unpleasing but indispensable parts of 
% code. And we hope that when each of these de- 
finitions is followed by a collection of cases falling 
under it, and of cases which, though at first sight 
they appear to fali under it, do not re^ly fall under 
it, the definition and the reasons which led to the 
adoption of it wfll be readily understood. Tl^e il- 
• lustrations '^ill lead the mind of the student through 
the sajne stepfS by which the ^nikds of those who 
framed the law proceeded, and may sometimes show 
him ihat a phrase* which may have struck him as 
uncouth, or a dfstinction wjiich he nfay have thought 
idle, was debb^ately adcjpted for the purpose of 
.inctuding or e*xcbiding large clasi of important 
cases. 'In the study of geometiy it is constantly 
found that *a •theorem “^^ich, read by itself, conveyed 
no (fistinct meaning to the mind, b^qpaes perfectly 
clear a» soon as Ihe teftder casts his eye over the 
statejnenf of the •individual case t^ken for the pur- 
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' pose of demoni^ration. Our illkistl’ations, we trust, 
will in a similar manned facilitate tl;e study of the 
law. ® 

There are two things which a legislator should 
always have m view while he is framing laws;. the 
one is, that they should be as far as possible precise : 
the other, that they should be easily understood. 
To unite precision and simplicity in definitions in- 
tended to include large classes of things, and' to 
exclude others very similar to many of those which 
are included, will often be utterly impossible. Under 
such circumstances it is not eaSy to say what is the 
• best course. That a law, and especially a penal laV, 
should be drawn in words which convey no meaning 
to the people who are to obey it is an evil. On the 
other hand, a loosely-worded law is no law, and to 
whatever extent a legislature uses vague eiipressio'Us, 
to that extent it abdicates its f unctions, and resigns 
the power of making law to the Courts of Justice. 

On the whole, we are inclined to think that the 
best course is that \^hich we have adopted. We 
have, in framing our definitions, thought principally 
of making them precise, and have not shrunk from 
rugged or intncate phraseology when such phraseo- 
logy appeared to us to be necessary to precision. If 
it appeared to us that our language was likely to 
perplex. an (Ordinary reader,' we added as^many illus- 
trations as we thdUght necessary for *^the purpose of 
explaining it. The definitions and enacting clauses 
contain the whole law. The illustrations maka no- 
thing law which would ?jot be law*' without them. 
They only exhibit the law in full actipn, and show 
what its effects will be 6n the events of common 
life. 

Thus the code will be at once a statute book and 
a collectioir of decided cases. The decided, cases in 
the code will differ from defeided case® in the 
English law bool^s in two mo^ important ^nta. In 
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the first place, out flllistrations are neyer intended to 
supply an;f omijsion in the “^written law, nor do they 
ever, in our opinion, put a strain on the written law. 
They .are merely in^nces of the practical appli- 
cation of the written law to the affaira of mai^ind. 
Secondly, they are cases decided not by^the judges 
but by the legislature, by those who^ makg the 
law, and who ipust know more certainly than any 
jud|^e can know what the law is* whicli they mean 
to make. . • 

The ^ower of construing the 1^ in cases in which 
there is any real reason to doubt what the law is 
anlounts to the power .of making the law.. On this 
ground the Rcftnan jurists maintained that the office 
of interpreting the law in doubtful matters neces- 
sarily belonged to the legislature. The contrary 
opihion was censured by them wi^i great force of 
reason, though in language perhaps too bitter and 
sarcastic for the gravity of a code, “ Eorum vanam 
subtilitatem tarn risimus quam corrigendam esse 
?ensuimus. Si enim in praesenti leges condere soli 
imperatori concessum est, et leges interpretari solo 
dignum imperio essg oportet. Quis legum aenigmata 
solvere et omnibus aperire idoneus e<5se videbitur 
nisi is cui legislatorem ejse concessum est? Explosis 
itaque.his ridiculosis ambiguita^^ibus tarn conditor 
quam interpres legum sdius imperator Juste existi- 

EVloVi-l'f IIK* 1 • ^ 

The decisions on particular cases which we have 
annexed to tire provisions of the code resemble the 
imperial rescripts in this, that they proceed from the 
same authority from which.the provisions themselves 
proceed. They* differ froih the imperial rescripts in 
this most important ci^umstance,*that they are not 
made ex •post facto, that they cannot therefore be 
made to .serve aTny ^particular turn, thab the persons 
oondemmed or absolved b^ them are purely imaginary 
* Cod;gyu8t.f Lib. J., Tit. XIAS. 12. 
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persons, and that, therefore, whatever may be*thought 
of the wisdom of any judgment which we have passed^ 
there can be no doubt of its impartiality. 

The publication of this collection of casgs de- 
cided by legislative authority will, we hope, greatly 
limit the power which the Courts of Justice possess 
of putting "their own sense on the laws. But vrp are 
sensible that neither this collection nor any other 
can be suffidiently extensive to^ settib every question 
which may be raised ' as to the construction of the 
code. Such questions will certainly arise, and, unless 
proper precautions be taken, the decisions on such 
questions will accumulate ti^l they form a body* of 
law of far greater b^ilk than that which has been 
adopted by the legislature. Nor is this the worst. 
While the judicial system of British India •continues 
to be what it now is, these decisions will^ender^he 
law not only J)ulhy, but uncertain and contradictory. 
There are at present eight chief Courts subject to 
the legislative powdr of your Lordship in Council, 
four established by Royal Charter, and four whicR 
derive their authority from the Company. Every 
one of these tribunals is perfectly independent of 
the others. , Every one of them* k at liberty l^p put 
its own construction on the law ; and it is not to be 
expqcted that they wiU always adept the saipe con- 
structiqn. •Under so inconvenient a System there, 
will inevitably bfc. In the course ofra few years, a 
large collection of decisions diametrically opposed to 
each other, and all of equal authority# ^ • 

How the pSwers and^ mutual r^ations of these 
Courts may be placed .on a better, footing, and 
whether it be ^possible or •desirable tb have in I^dia 
a single tribunal empowered to expound the code in 
the last resort, are questions which must shortly 
engage the attention of the Law Cdinmission. ' But 
whether the present judicial orgaifization be ^retained 
or not, it is mosf deferable th^t merfsures"^heuld be 
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taken to prevent the i^vritten law from, being overlaid 
by an immense weight of Comments and decisions. 
We conceive that it is proper for us, at the time at 
whicl^ we lay before your Lordship in Council the 
first part of the Indian code, to ofier suah suggestioiis 
as have occurred to us on this important subject. 

* We So not think it desirable that \he ^Indian 
legislature should, like the Eoman emperors, decide 
doifbtful points of ktw which have actually been 
mooted in gases pending before the tribunals. In 
criminal cases, with which we ar^i now more imme- 
diately concerned, think that the accused party 
ou^ht always to have die advantage of a doubt on 
a point of laW, if that doubt be entertained after 
mature consideration by the highest judicial authority, 
as well aS of a doubt on a matter. of fact. In civil 
suits which are -actually pending, w^ think it on the 
whole desirable to leave to the Court# the office of 
deciding doubtful questions of law which have ac- 
tually arisen in the course of litigation. But every 
‘?ase in which the construction^put by a judge on any 
part of the code is set aside by any of those tribunals 
from which at present there is no appeal in India, 
and every case in which there is a difference of 
opinion in a Court" composed of several judges as to 
t?he construction <5f any part of tljp code, ought to be 
•forthwith reported to the legislature, Eveuy judge 
of evei^ rank i^hose duty it is to ^minister the law 
as contained in the code should be enjoined to report 
to fiis official* superiors every doubt which he may 
entertalb as to aby question. of construction which may 
have arisen in hi# Court. jOf these doubts, all which 
are?not obviously jinreasofiable ought^ to be periodi- 
oally report^ed by the l^ighest judicial authorities to 
the legislature. All the questions thtis reported tc 
the Crovernment nfight with advantage be referred 
for examination to*the Law Cctnmiesion, if that Com- 
missipn should he^a penpanent bod> In some casei 
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it will be found that the law Is already sufficiently 
clear, and that any misdbnstruction ^hich may have 
taken place is to be attributed to weakness, careless- 
ness, wrongheadedness or corruption on the part of 
*%n individua], and is not likely to occur again. In 
such cases it will be unnecessary to make any change 
in the codS. Sometimes it will^be found ttat a case 
has arisen respecting which the co^e is silent. In 
such a case it will be proper tp supply the omislion* 
Sometimes it may be found that the*cQde is incon- 
sistent with itsetf. If so, the inconsistency ought 
to be removed. Sometimes it^ill be found that the 
words of the law are not sufficiently precise. In sdch 
a case it will be proper Jx) substitute Others. Some- 
times it will be fq,und that the language of the law, 
though it is as pi^ecise as the subject adnnts, is not 
so clear that a jperson of ordinary untelMgence l3an 
see its wholc^meaning. In these cases®it will gene- 
rally be expedient to add illustrations, such as may 
distinctly show in wtiat sense the legislature intends 
the law to be undersfood, and may render it impos- 
sible that the same question, or any similar question, 
should ever again occasion difference of opinion. In 
this manner ^very successive edition of the code will 
solve all the important questions as to the con- 
struction of the cpde whicn havd arisen since thfe 
appearggice • of^ the edition* immediately preceding. 
Important questibns, particularly (Juestion% about 
which Courts of the highest rank have pronounced 
opposite decisions, ought to be settled without dmy; 
and no point of law oughi; to continuS to be d doubt- 
ful point more than threa or four years after it has 
been mooted ifi a Court oT Justice. * An additioft of 
a very few pages the code^will stand ip the place- 
of several volumes of reports, and will be of far more 
value than sncj^ reports, inasmuch as the additions 
to the code will proceed froA the legislatifre, and 
will be of unquestionably aurthorjty ; where&a the 
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reports would only give the opinions of the judges, 
which othdir jucjges might venture to set aside. 

It appears to us also highly desirable that', if the 
code staU be adopted, all those penal laws which the^ 
Indian legislature may from, time to .time find it 
^necessary, to pass should be framed in such a manner 
as to*fit into the codp. Their language ought ^o be 
that of the code^ No word ought to be used in any 
other sense than that dn which it iS used in the code. 
The very part bf the code in which the new law is to 
be inserted ought to be indicatec^i If the new law 
rescinds or moc^fies^aJiy provision of the code, that 
provision ought to be •indicated. In fact the new 
law ought, from the day on which it is passed, to be 
part of the code, and to affect all the other provisions 
of the co(ie, and to be affected by them as if it were 
actually a f lauser of the original code. In the next 
edition of tlft code, the new law ought, to appear in 
its proper places . ^ 

For reasons which have been fully stated to your 
Lordship in Council in another communication, we 
have not inserted in the code any clause declaring to 
what places and to what classes of persons it shall 
apply# ' • 

Your Lordship in Cqjancil will see that we have 
nbt proposed to except from th^ operation of Jbhis 
^ode any of the ancient Sovereign h(ius5s of India 
residing^ within the Company’s territories. Whether 
any^uch exception ought to be made is a question 
whi^f without a more accurate knowledge than we 
possess of existing treaties^ of the sense in which 
those treaties 'hjive been ijnderstood, ^f the history 
of ilfegotiations, of «the temper and of the power of 
particular fagnilies, and ^f the feeliftg of the body of 
the people tt)W|irds those families, t^e could not 
venture to decide.^* We ^will only hgg permission 
most respectful^ to ob*serve that every such except 



20 INTRODUCTOKY REPOKT UPON THE 

tion is an evil ; that it is all evil that any man 
should be above the law'; that it is a^still ‘greater evil 
that the public should be taught to regard as a high 
and enviable distinction the privilege of being above 
the law ; that the longer such privileges are suffered 
to last, the more difficult it is to take them away ; 
that tt ere can scarcely ever be^a fairer opportunity 
for taking them away than at thjg time when the 
Government- promulgates a nj^w code binding ^ilike 
on persons of different races and relig-iops ; and that 
we greatly doubt whether any consideration, ex- 
cept that of public faith tsoleilinly pledged, deserves 
to be weighed against the advaiitages of ecjual 
justice. „ • 

The peculiar, state of public feeling in this 
country may ren^Jer it advisable to frame the law of 
procedure in such a manner that -familces of high 
rank may b^ dispensed, as far as possfele, from the 
necessity of performing acts which are here regarded, 
however unreasonably, as humiliating. But though 
it may be proper to make wide distinctions as 
respects form, there ought in our opinion to be, 
as respects substance, no distipctions except those 
which the Government is bound -by express engage- 
ments to make. That a ^man of rank should be 
exayiined with particular ceremohies or in §, parti- 
cular place njay, in the* present state of Indian 
society, be highSy ‘expedient. But^ that a ^man of 
any rank should be allowed to commit crimes with 
impunity must in every state* of society b^ most 
pernicious. * , * • 

The provisions of the code will* be applicable to 
offences comnSitted by soldiers, a% well as to offences 
committed by other memljprs of the community. 
But' for thoscf purely military offences wtich soldiers 
only can coi»Tgpdt, we have made no provision. It 
appears to us desirable that this part of ♦the law 
should be takep up separately, g^na we have^ been 
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given to iinderstandHhat your Lordship in Council 
has determined^ taken up. But 

we have, as your Lordship in Council will perceive, 
made |)rovision for punishing persons who, not being 
themselves subject to martial law, abet soldiers in 
the breach of military discipline. ^ 

* 'Kour * Lordship jn Council will observe thgit in 
many parts of Jhe penal code we have^ referred to 
theVode of procedur€^ which as y^t is not in exist- 
ence ; and hjenfce it may possibly be supposed to be 
our opinion that, till the code of pi^cedure is framed, 
the penal code cani^ot come into operation. Such, 
ho'^rever, is not our meaning. We conceive that 
almost the whdle of the penal code, such as we now 
lay it before your Lordship, might be made law, at 
least in * the Mofussil, without rfiny considerable 
ch^ftige in«the existing rules of propedure. Should 
your Lordship in Council agree with us in this 
opinion, we 8W1 tje prepareci to suggest those 
changes which it would be necgssary immediately to 

In conclusion, we beg respectfully to suggest 
that, if your Lordship in Council is disposed to adopt 
the code which we have framed, it is m^st desirable 
that the native populatiqp should, with as little delay 
an possible, be furnished with go(yl versions of it in 
•their own languages. Subh versions, in dur opinion, 
can be®producdli only by the con?bined labours of 
enlightened Europeans and natives; and it is not 
probable that 'men competent to execute all the 
translatibns which will be ^required would be found 
in any single. province of dndia. W^ are sensible 
that? the difficulty of procuring good translations will 
be great ; ]^ut we. believe that tJie means at the 
disposal of yotir Lordship in Council are sufficient to 
overcome every Siffiftul^ : and we arepoonfident that 
your Lordship in Council will* not* grudge anything 
that ^y be neoe|sary for ,the pur^se of enabling 
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the people whp are placed undfcr your care to know 
what that law is according to which t^ey 20re required 
to live. 

We have the honour to be, ^ 

My Lord, 

Your Lordship’s most obedient humble Servants, , 

‘ T. B. Macaulayl 

‘ , J. M: Macleod^ o 

Tf. ^nderson^ 

, F. Milleti. 

Indian Law Commission, , o 

Octx)ber 14, 1837. . i 


NOTE S. 


NOTE (A> 

r » 

ON THE CHAPTER OF PUNISHMENTS. 

< 

^ y ^ 

First ^moug the punishments provided for offences 
by this code death. No argument ^at has 

been brought to our notice has satisfied us that it 
would be desirable wholly to dispense «with thi|f pun- 
ishment. But Ve are convinced that it ought to be 
very sparingly inflicted, ^nd we propose to employ it 
only in cases^where either inurcjer* or the highest 
offence against the State has been committed. 

We are not apprehensive that we shafl be thought 
by many per^(^s to have resorted tJbo frequently to 
capital punishment; but i^e*thiilk it probable that 
many, even of^ those who nondeifin the Epglish 
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statute book as sangiAnary, may think that our code 
errs on the^oth^r side. Tlidy may he of opinion that 
gang-robbery, the cruel mutilation of the person, 
and possibly rape, ought to be punished with death.. 
These are doubtless offences 'VYhich, if we looked only 
at their enormity, at the evil which they produce, at 
*the tfirror which they spread through society,, at the 
depravity ^hich they indicate, we might^be inclined 
to jfLinish capitally. But atrocious* as they are, they 
cannot, as it a5)pears to us, be placed in the same 
class wit^ murder. To the great •majority of man- 
kind nothing is so^ flear «.s life. And we are of 
cpihion that to *put robbers, ravishers, and mutilators 
on the same fobting with murderers, is an arrange- 
ment which diminishes the security of life. 

There *is in practice a close connection between 
mufder aifd most of those offences which come 
nearest to murder in enormity. Those toffences are 
almost always committed under ^ such circumstances 
that the offender has it in his ^ower to add murder 
^8 his guilt. They are often committed under such 
circumstances that the offender has a temptation to 
add murder to his g^uilt. The same opportunities, 
the same superiority of force, which enabled a man 
to rob, to mangle or to ravish, will enable him to go 
fifrther,fc and to despatch his victim. As he .has 
almost always the power 'to murder, .he •will often 
have a ^strong fnotive to murder, ^inasmuch as by 
murder he may often hope to remove the only witness 
•of tfiew crime which he has already committed. If 
the punishment of the crim® which he has already 
committed be exactly the same with thj punishment 
of Effurder, he will ♦have no restraining motive. A 
law which iipprison§ for jrape and rdibery, and hangs 
for murder, holds out to ravishers afid robbers a 
strong inducement tb spare the lives qf •those whom 
they hawe injured. * A Ihw which hangs for rape and 
robbeiy^ and whicl^only haijgs for mwrder, holds out 
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indeed, if it be rigorously dirried into effect, a 
strong motive to deter men from rape and robbery^ 
but as soon as a man has ravished or robbed, it holds 
out to him a strong motive to follow up his crime 
with a murder. 

If murder were punished with something more^ 
than simpfe death ; if the murderer were broken on 
the wheel or burned alive, there wpuld not be the 
same objection top punishing with death those crimes 
which in atrocity approach nearest to' ‘murder. But 
such a system woi|.ld be open to other objections sa 
obvious that it is unnecessary to point them out.. 
The highest punishment which we propose is the 
simple privation of life ; and the highest punish- 
ment, be it what . it may, ought not, for the reason 
which we have given, to be assigned to any crime 
against the person which stops short ^f murder. 
And it is hardly necessary to point out' to his Lord- 
ship in Council how great a shnck wpuld be given to 
public feeling if, while we propose to exempt frona 
the punishment of death the most atrocious personal 
outrages which stopped short of murder, we were to 
inflict that punishment even ip the worst cases of 
theft, cheatiig, or mischief. 

It will be seen that, throughout the code, wher- 
ever we have made any offence punishable by tranu- 
portation, ^e have provided that the transportation^ 
shall be for Hfe. The consideration ^hich hai^ chiefly 
determined us to retain that mode of punishment is 
our persuasion that it is regarded by the natives of 
India, particularly by those who live at a Mistanco 
from the sea, ^ with peculiar fear. The pain which is^ 
caused by punishment is hnmixed evil. It is by the 
terror which it inspires thate it produce^ good ; and 
perhaps no p\inishment inspires so^ nftich terror in 
proportion the actual pain which it causes as the 
punishment of transportation in Ihis country. Pro- 
longed imprisomment mpy be mpre painfiiPin the- 



INDIAN PENAL CODE. 


25 


» 


actual endurance ; b4t it is not so much dreaded 
beforehand; nor does a sentence of * imprisonment 
strike either the offender or the bystanders with so 
much* horror as a sentence of eidle beyond what 
they call the Black Water. This feeling, we believej 
arises chiefly from the mystery which overhangs the 


fate .of the transported convict. The * separation 
resembles that yhicli takes place at the momeht of 
death. The criminal is taken for evbr from the 


society of all* who are acquainted with him, and 
conveyed by means of which the# natives have but 
an indistinct notion •bver. an element which they 
regard with extreme hwe, to a distant country of 
which they hSiow nothing, and from which he is 
never to return. It is natural that his fate should 


impress £hem with a deep feeling of terror. It is 
on* this feeling that the efficacy of the punishment 
depends, and this feeling would be greatly weakened 
if transported^ convicts should frequently return, 
g-fter an exile of seven or fourteen years, to the 
scene of their offences, and t?> the society of their 
former friends. 


We may observe that the rule which we propose 
to lay down is already in force in alm<;^t every part 
of British India. The Courts established by the 
Royal Charters add Courts Martial are at present the 
only Courts which sentence offenders to* transporta- 
tion f(#r any term short of lffe.% fn the case of 
European offenders who are condemned to long 
term» of imprisonment, we allow the Grovemment to 
commute imprisonment fqr transpoHation not per- 
petual. But in. that case .we are of opinion that in 
geiTeral the transjgDrted criminal ought- not, after the 
expiration yf the term^for which •he is transported^ 
to be allowe(> to return to India. This rule and the 
reasons for it will be considered hereafter. 

Of imprisonment Ve prepose to institute two 
‘ rigorous ipaprisonnjent and .simple imprison- 
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ment. But we do not thinks the penal code the 
proper place for describing with minufteness the 
nature of either kind of punishment. 

We entertain a confident hope that it will shortly 
be found practicable greatly to reduce the terms of 
imprisonment which we propose. Where a good 
system of prison discipline exists, where the^ cri- 
minal, without being subject to any cruel severities, 
is strictly restrained, regularly employed in labour 
not of an attractive kind, and deprived of every in- 
dulgence not nece>ssary to his health, a year’s con- 
finement will generally prove %s efficacious as con- 
finement for two years in a gaol where the superin- 
tendence is lax, where the work exkcted is light, 
and where the convicts find means of enjoying as 
many luxuries as^ if they were at liberty. As the 
intensity of the punishment is increased, ♦^ts len^h 
may safely b^ diminished. As members' of the com- 
mittee which is now employed in investigating the 
system followed in the gaols of this country, we have 
had access to information which enables us to say 
with confidence that, in this department of the ad- 
ministration, extensive reforms are greatly needed, 
and may eajijly be made. The researches of that 
committee will, we hope, enable the Law Commission 
hereafter to prepare such a code of prison discipline 
as, withput »^shpcking the humane feelings of the 
community, mayt^yet be a terror to *the most har- 
dened wrong-doers. Whenever such a code shall 
come into operation, we conceive that it will be 
advisable greatlj^ to shorf^en many of the t&rms of 
imprisonment which we have proposed. 

It will be sben that we "have given to the G-ovdSm- 
ment a power of ocommuting^ septences in certain 
cases without the consent of the offender. Some of 
the rules whichoWe have laid doT^ on this ‘Subject 
will be universally allowed 1:o “be proper. It»is evi- 
dently fit that the Grovernpient shopld be empcTwcred 
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to commute the sentence, of death for any other 
punishment provided by thii code. It seems to us 
also very desirable that the Government should have 
the p^wer of commuting perpetual transportation 
for perpetual imprisonment. Many circumstances* 
of which the executive authorities ought to be 
accuisately informed^ but which must offen pe un- 
known to the abjest judge, may, at particular times, 
render it highly inconvenient to carry a* sentence of 
transportation «into effect. The state of those remote 
province of the empire in which oonvict settlements 
are established^ and^ldie v ay in wtich the interest of 
thdse provinces may be affected by any addition to 
the convict population, are matters which lie alto- 
gether out of the cognizance of the tribunals by 
which thdse sentences are passed, and which the 
GoVernmeiit only is competent to decide. 

The provisions contained in clause 43 and 44 
are more likely^ to cause difference of opinion. . We 
are satisfied that both humanity and policy require 
^hat those provisions, or pro\?sions very similar to 
them, should be adopted. 

The physical difference which exists between the 
European and the native of India readers it im- 
possibly to subject them to the same system of 
prison jiiscipline. * It is most desirable, indeed, that 
•in the treatment of offenders convicted 6f t^e same 
crime ^d sent^ced to the sanfe punishment there 
should be no apparent inequality. But it is still 
more# desirable that there should be no real in- 
equality, and there must ,be real ihequality unless 
there be apparent inequality. It would be cruel 
to Subject an Eurqpeap fof a long period to a severe 
prison discipline, in a jijpuntry in which existence is 
almost constamt misery to an European who has not 
many indulgences aft his command. not cruel, it 
would d)e impolific. * ft is •unnecessary to point 
out to* his Lordsljip in Council h<^w desirable it is 
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that our national character should stand high in the 
estimation of the inhabitants of ^ndia^, and how 
much that character would be lowered by the fre- 
quent exhibition of Englishmen of the worjst de- 
scription, placed in the most degrading situations, 
stigmatized by the courts of justice, and engaged ir 
the ijgnomMous labour of a gaol,. 

As there are strong reasons foj* not punishing 
Europeans 'vfrith imprisonment , of the same descrip- 
tion with which we propose to puntsL natives, so 
there are reasons e equally strong for not ^suffering 
Europeans who have been«convtcted of serious crimes- 
to remain in this country. As we are satisfied that 
nothing can add more strength to the Government, 
or can be more beneficial to the people, than the 
free admission of ^honest, industrious, and intelligent 
Englishmen, so we are satisfied that feo greater 
calamity could befall either the Government or the 
people than the influx of Englishipen of lawless 
habits and blasted character. Such men are of thp 
same race and colour ^with the rulers of the country, 
they speak the same language, they wear the same 
garb. In all these things they fiiffer from the great 
body of the population. It is natural and inevitable 
that in the minds of a pqople accustomed^ to be 
governed by Englishmen, the idea'of an Engli^hmaii 
should ])e associated with the idea of Government. 
Every Englishmfin’ participates in^ the pewer of 
Government, though he holds no oflBce. His yices; 
reflect disgrace on the Government, though the 
Government giVes him np countenance, ' 

It was probably on these grounds that Parlia- 
ment, at the ^ same time* at which it threw op^n a 
large part of India to Briti^^-born subjects of the 
King, directed the local legislature to provide against 
those dangei^jj which might be ‘expected from an 
influx of such settlers, ifo* regulation can? in our 
opinion, promote more effectually, or in ^ .more 
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unexceptionable manner, the end which Parliament 
had in view thg,n that which we now propose. 

We recommend that, whenever a person, not 
both pf Asiatic birth and of Asiatic blood, commits 
an offence so serious that he is sentenced to two 
jears of simple imprisonment, or to one year of 
rigorous imprisonment, it shall be competent to the 
Oovernment to^ commute that punishment for ban- 
ishlnent from the territories of the* East India 
Company. , • 

If person of unmixed European blood should 
-commit an offence s(f heinous as to be visited with a 
aehtence of iinprisonment for seven years or more, 
we would giv^ to the Government the power of sub- 
stituting an equal term of transportation for that 
term of imprisonment, and of exclq^ding the offender, 
afto the •expiration of the term of transportation, 
from the territories of the East India Company. 
The Government would, doubtless, make arrange- 
ments for transporting such offenders to some British 
Colony situated in a temperate*climate. 

In the great majority of cases we believe that 
this commutation of punishment would be most 
welcome to an European offender. Btit#however this 
may t^e, we are satisfied that it is for the interest 
both of the British Government^ and of the Indian 
people that \he executive authorities shbuld possess 
the poyer whi6h we propose to coiJfide to them. 

The forfeiture of property is a punishment which 
we propose to* inflict only on persons guilty of high 
political offences. The , territorial possessions of 
such persons oft^n enable them to disturb the public 
pea^e, and to rnal?^ hpad *against the* Government ; 
and it seems reasoi^j^e that they should be de- 
prived of so dangeiS^ a power. 

Fine, is one of the most common punishments in 
^very part of the VorM,*and it is a punishment the 
advantages of whjch are sp great %nd obvious, that 
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we propose to, authorize the Courts to inflict it in 
every case, except where*^ forfeiture of all property is 
necessarily part of the punishment. Yet the pun- 
ishment of fine is open to some objections. Peath,. 
imprisonment, transportation, banishment, solitude, 
compelled labour, are not, indeed, equally disagree-^ 
able to, all inen. But they are sp disagreeable to all 
men that the legislature, in assigning these punish- 
ments to offences,' may safely neglect the differences 
produced by temper and situation. Wjth fine, the 
case is different. * In imposing a fine, it is always 
necessary to have as much reghrd to the pecuniary 
circumstances of the offender as to the character and 
magnitude of the offence. The mulct which is 
ruinous to a labourer is easily borne by a tradesman, 
and is absolutely unfelt by a rich zemindar. 

It is impossible to fix any limit to the^amount of 
a fine whichrwill not either be so high as to be 
ruinous to the poorj^ or so low as to pe no object of 
terror to the rich. There are many millions in India 
who would be utterly unable to pay a fine of fifty 
rupees ; there are hundreds of thousands from whom 
such a fine might be levied, put whom it would 
reduce to extreme distress ; there are thousands to 
whom it would give very little uneasiness ; there are 
hundreds to whonq it would be a matter of perfect 
indifference^, a,nd who would not cross a room to 
avoid it. The n^hnber of the poor ifi every country 
exceeds in a very great ratio the number of the i^ch. 
The number of poor criminals exceed's the number 
of rich criminals in a still greater ratio. Anfll to the 
poor criminal ^it is a matter of absolute indifference 
whether the tine to whicK he as liable be limited or 
not, unless it be su limited render jt quite in- 
efficient as a ihode of punishin^tie rich. To a man 
who has no capital, who has laid by nothing, whose 
monthly wages are ju^ suffecient lo provide iimself 
and his family with their monthiy rice, it liiatters 
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not whether the fine for assault be left to be settled 
by the dis«retion of the Gout ts, or whether a hundred 
rupees be fixed as the maximum. There are no 
degre^es in impossibility. He is no more able to pay 
a hundred rupees than to pay a lac. A just and wise 
judge, even if entrusted with a boundless^ discretion,. 

' will jaot, under ordinary circumstances, sentence such 
an oftender to affine of a hundred rupees. And the 
limit of a hundred rupees would leave it quite in the 
power of aq unjust or inconsiderate judge to inflict 
on suchnn olfender all the evil which can be inflicted 
on him Dy means of fine. • 

• If, in imitation of Mr. Livingston, we provide 
that no fine shall exceed one-fourth of the amount of 
the offender’s property, no serious fine will ever be 
imposed in this country without a long and often a 
mcJst unsatisfactory investigation, iij which it would 
be necessary to decide many obscure# questions of 
right purposely darkened by eyery artifice of chi- 
canery. And even if this gr^t practical difficulty 
Aid not exist, we should see strong objections to such 
a provision in a very large class of cases. Take the 
case of a corrupt ju^e who has accumulated a lac of 
rupees by his illicit practices. A fine which should 
deprive such a man of the whole of his fortune would 
»ot appear to us Excessive ; and gertainly we should 
.think it most undesirable* that he sh^ula be allowed 
to retaip 75,00(f rupees of his ill-gotten gains. Again, 
take the case of a man who has been suborned to 
coinWt perjury, and has received a great bribe for 
doing scT. Such a man may have little or no property, 
except what he Jias received as a brjbe ; yet it is 
evidently desirable^ that he should be compelled to 
disgorge the whole^ man ought ever to gain by 
breaking the 4aw ; iim'if Mr. Livingston’s rule were 
adopted in this country, many would gain by break- 
ing the Jaw. To pfeni^ a mafi for a crime, and yet 
to leav« in his possession three-fourths of the con- 
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«ideration which tempted him to commit the crime, 
is to hold out at once 'punishment^ forNcrime, and 
inducements to crime. It appears to us that the 
^punishment of fine is a peculiarly appropriate punish- 
ment for all offences tg which men are prompted by 
•cupidity; for it is a punishment which operates 
directly on the very feeling which impels men to 
such offences. A man who has bee^ guilty of great 
offences arising from cupidity, of forging a bill of 
exchange, for example, of keeping ^ receptacle for 
stolen goods, or of extensive embezzlemeivt, ought, 
we conceive, to be so fined *^s to reduce him to 
poverty. That such a man should, when his im- 
prisonment is over, return to the enjoyment of three- 
fourths of his property, a property which may be very 
large, and which, may have been accumulated by his 
•offences, appear^ to us highly objectionable. Those 
persons who. are most likely to commit 'Such offences 
would often be less deterred by ki^owing that the 
•offender had passed ^several years in imprisonment, 
than encouraged by seeing him, after his liberation, 
-enjoying the far larger part of his wealth. 

We have never seen any general rule for the 
limiting of ^ fine, which we are disposed to adopt. 
The difficulty of framing a rule has evidently been 
felt by many emii^ent men. The authors of ^he Bill 
of Eights,' with many insi^nces of gross abuse fresh 
in their recollecffioh, could devise nd other ricde than 
that excessive fines should not be imposed. And 
the authors of the Constitution of the United States, 
after the experience of another century, cbntented 
themselves with repeating the words of the Bill of 
Eights. * £ * ^ ^ 

It will be seen that in c^ > , which ^re not very 
heinous we propose to limit tWJ^mouiit of fine which 
the Courts «ELy impose. ^But in serious • cases we 
have left the amouAt of fiiie “^solutely to their 
discretion ; and# we feel,, as we hj^ve said, thtit, even 
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in the cases where we have proposed a limit, such a 
limit will he no protection to the poor, who in every 
community are also the many. We feel that the 
exteD<t of the discretion which we have thus left to 
the Courts is an evil, and that no sagacity and no 
rectitude of intention can secure a judge^from occa- 
sional error. We oonceive, however, that if* fine is 
to be ernployed*as a punishment, — and jio judicious 
person, we are persu^ed, would propose to dispense 
with it, — thi^ evil must be endured. We shall 
attempt® in the code of procedure %o establish such a 
system of appeal as may prevent gross or frequent 
injustice firorn^ taking place. 

The next question which it became our duty to 
consider was this : — when a fine has been imposed, 
what measures shall be adopted ki default of pay- 
ment ? And here two modes of proceeding, with 
both of whfch we were familiar, naturally occurred 
to us. The oflEender may be imprisoned till the fine 
^s paid, or he may be imprisoned for a certain term, 
such imprisonment being considered as standing in 
place of the fine. In the former case, the imprison- 
ment is used in order to compel him to part with his 
money; in the latter case, the impriit)nment is a 
punishment substituted for another punishment. 
Both mode^ of proceeding appear# to us to be open to 
strong objections. To keep an pfifender in imprison- 
ment MU his fine is paid is, if the fine be beyond his 
m^ns, to keep him in imprisonment all his life ; and 
it iirtmjpossible for the best judge tq be certain that 
he may not sometimes impose a fine which shaU be 
beyond the m^ans of an^ offender. JS’othing could 
m^e such a sysisem tolerable except the constant 
interference of soij^ ^^uthority eApowered to remit 
sentences; alid^su^n' constant interference we should 
consider as in its^f an ^vil. On th^ ether hand, to 
sentence an offender lo fine *and to a certain fixed 
tem^ of imprisonment in •default ^f payment, and 
VOL. IV. * D* ^ • 
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then to leave it to himself to determine whether he 
will part with his money or lie in ga9l, appears to us 
ta be a very objectionable course. The high autho- 
rity of Mr. Livingston is here against us. He allows 
the criminal, if sentenced to a fine exceeding one- 
fourth of his property, to compel the judge to com- 
mute the excess for imprisonment at the rate of one 
day of imppsonment for every twq. dollars of fine, 
and he adds, that such imprisonment must iri no 
case exceed ninety days. We regret chat we cannot 
agree with him. «The object of the penal ]^w is to 
deter from offences, and *this tan only be done by 
means of inflictions disagreeable to offenders. The 
law ought not to inflict punishments unnecessarily 
severe ; but it ought not, on the other hand, to call 
the offender into council with his judges, and to 
allow him an opf-ion between two punishiAents. In 
general, the <«ircumstance that he prefers one punish- 
ment raises a stron,g presumption tl^at he ought to 
suffer the other. T]^e circumstance that the love of 
money is a stronger passion in his mind than the 
love of personal liberty is, as far as it goes, a reason 
for our availing ourselves rather^ of his love of money 
than of his love of personal liberty for the purpose of 
restraining him from crime. To look out syste- 
matically for the most sensitive part of a manjg mind, 
in order that we may not direct our penal sanctions- 
towards that parfe oi’ his mind, seemfe an injudicious 
policy. 

We are far from thinking that the course «?®Jiich 
we propose is unexceptionable ; but it appears to us 
to be less opjRn to exception than^ any other which 
has occurred to us. We propose that, at the tinfe of 
imposing a fine, •the Court w ^Iso fix a certain 
term of imprisonment which me offender shall un- 
dergo in defesilt of payment. In Sflxing this term 
the Court will in nd case Be suffered to esceed a 
•certain marimtm, whiclj, wiU vaigr according to the 
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nature of tlie offence. If the offence be one which 
is punishable Tjith imprisonment as well as fine, the 
term of imprisonment in default of payment will not 
oxcee^i one-fourth of the longest term of imprison 7 
ment fixed by the code for the offence. If the 
offence be one which by the code is punishable only 
with, fine, the tern^ of imprisonment for* default of 
payment will ij\ no case exceed seven d^s. 

•But we do not meiin that this imprisonment shall 
be taken in.fuil satisfaction of the fine. We cannot 
consent jbo permit the offender to choose whether he 
will suffer in his per^bn or in his property. To adopt 
fiubh a course would be to grant exemption from the 
punishment) of fine to those very persons on whom it 
is peculiarly desirable that the punishment of fine 
should be inflicted, to those very persons who dislike 
that punillhment most, and whom the apprehension 
of that puni«hment would be most likeiy to restrain. 
We therefore propose that the imprisonment which 
an offender has undergone shall not release him from 
the pecuniary obligation under which he lies. His 
person will, indeed, cease to be answerable for the 
fine ; but his prop^ty will for a time continue to 
be sa What we recommend is, that mt any time 
during; a certain limited period the fine may be 
l*evied,on his effects by distress. , If the fine is paid 
ior levied wfiile he is imprisoned foar^efi5ult*of pay- 
ment, tis impAsonment will immefliately terminate, 
and if a portion of the fine be paid during the im- 
prisaiiment, a^roportional abatement of the imprison- 
ment will take place. 

It may perhaps appear to some p^sons harsh to 
imprison a man fo? non-payment of a fine, and, after 
he has endjired his imprisonment, to take his pro- 
perty by distress ii^ Order to realize the fine. But 
this harshness is rather |tpparent than^real. If the 
offender, having the* means* of paying the fine, 
choose* rather to Jie in prison thai> to part with his 
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money, his case is the very case in which it is most 
desirable that the fine should be leyied,'and he is 
the very convict who has least claim to indulgence. 
,The confinement which he has imdergone may be 
regarded as no more than a reasonable punishment 
for his obstinate resistance to the due execution of 
his sentence. If the offender has not the means of 
paying the fine while he continues, liable to it, he 
will be quit for his imprisonment. There remains 
another case ; that of an offender who, being really 
unable to pay his fine, lies in prison for a term, and 
within six years after his sentence acquires property. 
This case is the only case in which it can, with any 
plausibility, be maintained that the law, as we have 
framed it, would operate harshly. Even in this case, 
it is evident thatrour law will operate far less harshly 
than a law which should provide that offender 
sentenced tooa fine should be imprisoned till the fine 
should be paid. Upder both laws imprisonment is 
inflicted, under both ^ a fine is exacted. But the one 
law liberates the offender on payment of the fine, 
and also fixes a limit beyond which he cannot be de- 
tained in gaol, whether the finer be paid or no. The 
other law keeps him in confinement till the money 
is actually paid. It is, therefore, at least as severe 
as ours on his property, and is immeasurably more 
severe on His person. 

In fact, we t^fea£ an offender whb has been sen- 
tenced to fine more leniently than the law now treats 
a debtor either in England or in this' countryt^’ By 
the English law, an insoh^ent not in trade i^ kept in 
confinement t^ll he has surrendered all his property, 
till he has answered interrog^ories respecting it', till 
the Court is satisfied that heJ^sj)aid alj that he can 
pay. Even when his person is Rbejated, his future 
acquisitions »till continue ^o be liable to the claims 
of his creditors. Th^ law tBroughout British India 
is in principle the same^ with the law of Ehgland. 
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The offender who has been sentenced to fine must be 
<3onsidered*as a debtor, and,* as a debtor, not entitled 
to any peculiar lenity. It will be difficult to show 
on w^at principles a creditor ought to be allowed to 
omploy, for the purpose of recovering a debt from a 
person who is perhaps only unfortunate, a more strin- 
gent mode of procedure than that which th^e State 
employs for the purpose of realizing a fine from the 
property of a criminal. If a temporafy imprison- 
ment for debt.ought not to cancel the claim of the 
private greditor, neither ought a temporary imprison- 
ment in default of payment of a fine to cancel the 
clsflms of public justice. 

It is undoubtedly easy to put cases in which this 
part of the law will operate more severely than we 
could wish ; and so it is easy to pjit cases in which 
every peiml clause in the code would operate more 
severely tham we could wish. This is^an evil inse- 
parable from all legislation. General rules must be 
framed; and it is absolutely impossible to frame 
general rules which shall suif all particular cases. 
It is sufficient if the rule be, on the whole, more 
beneficial than any other general rule which can be 
s^gg^sted. Those particular cases in jrhich a rule 
generally beneficial may operate too harshly must be 
left to^the merciful consideration of the Executive 
Governmenf. We are satisfied t£at the punjishment 
of fine^would, finder the arrangdm^n^ which we pro- 
pose, be found to be a most efficacious punishment 
class of cases. We are satisfied that if 
offenders are allowed to choose between imprisonment 
and fine, fine wiU lose almost its whole efficacy, and 
will never be infficjied.on fhose who dread it most. 

Closely connected with these questions respect- 
ing the punishment of nne is another question of the 
highest import^ce, which indeed be^qags rather to 
the law of civil rights* and to the law of procedure 
than to the pena^ law, bu^ respecting which we are 
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desirous to plaee on record the opinion which we 
have formed, after much* reflection ai^d discussion. 

In a very large proportion of criminal cases there 
is good ground for a civil as well as for a penal pro- 
ceeding. The English law, most erroneously in our 
opinion, allows no civil claim for reparation in cases 
where injury has been caused by an offence amount- 
ing to felony^ Thus a person is entitled to reparation 
for what he has lost by petty fraud, but to none if he 
has been cheated by means of a forged bill of ex- 
change. He is eiftitled to reparation if his,iCoat has 
been torn, but to none if his house has been .mali- 
ciously burned down. He is entitled to reparation 
for a slap on the face, but to none for having his nose 
maliciously slit, or his ears cut off. A woman is 
entitled to reparation for a breach of promise of 
marriage, but to none for a rape. To us^it appears 
that of two s<afferers, he who has suffered the greater 
harm has, cmteris paribus^ the strpnger claim to 
compensation ; and ^hat of two offences, that which 
produces the greater harm ought, ceeteria paribus, 
to be visited with the heavier punishment. Hence 
it follows that in general the ^ strongest claims to 
compensations will be the claims of persons who have 
been injured by highly penal acts ; and that to refuse 
reparation to all sijfferers who have been injured hy 
highly pen^ avts is to refrfse reparation to that very 
class of suffererepVho have the stron|^est claim to it. 

We are decidedly of opinion that every person 
who is injmed by an offence ought to* be legally en- 
titled to a compensation, for the injury. That the 
offence is a vpry serious one, far frcMn being a reason 
for thinking that he ouglit toJiawe no compensation, 
is primA fade a 'Teason for Jbhinking tljat the com- 
pensation ought to be very large. « 

Entertaimjag this opinicpi, we are desirous that the 
law of criminal procedure should be framed -in such 
a manner as to fecilitate Ahe obtaining of reparation 
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by the sufferer. We axe inclined to. think that an 
arrangemeftit nyght be adopted under which one trial 
would do the work of two. We conceive that, in 
every *case in which fine is part of the punishment 
of an offence, it ought to be competent to the tri- 
bunal which has tried the offender, acting under 
proper checks, to a^ard the whole or part of the fine 
to the sufferer, .provided that the suffi^rer signifies 
his*willingness to receive what is so awarded in full 
satisfaction of ’his civil claim for reparation. If the 
Criminai Court shall not make sftch an award, or if 
the sufferer shall not^be satisfied with such an award, 
he*must be left to his civil action. But if, in such 
an action, he ‘recovers damages, the fine ought, in 
our opinion, to be employed, as far as the fine will 
go, in satisfying those damages. • 

The plhn we propose would no^ be open to the 
strong and •indeed unanswerable objections which 
Mr. Livingstonjias urged against the plan of blending 
a civil and criminal trial together. Yet we think it 
Rkely that our plan would in a great majority of 
cases render a civil proceeding unnecessary. We are 
happy to be able to fluote the high authority of Mr. 
Livingston in favour of the doctrine thftt every fine 
imposed for an offence ought to be expended, as far 
m it will go, in paying any damages which may be 
»due in consequence of injury caused J?y that offence. 

Thif course ‘seems to be the* ’oifty course consis- 
tent with justice to either party. It is most unjust 
to man who has been disabled by a wound, or 
ruined by a forgery, that, the Government should 
take, under the name of fine, so largp a portion of 
the* offender’s property as to leave nothing to the 
sufferer. In general, *the greatet the injury the 
greater oughlf to be the fine. On the other hand, 
the greater the injury tlm greater ought to be the 
compensation. If, theteiore, the Government keeps 
whatever it can r^ise in tl^e way of fine, it follows 
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that the sufferer who has the greatest claim to 
compensation will be least likely tq obthin it. By 
empowering the Courts to grant damages out of the 
,fine, and by making the fine after it has reached 
the treasury of the Government answerable for the 
damages which the sufferer may recover in a Civil^ 
Court, owe avoid this injustice. . 

Nor is t|iis arrangement required only by justice 
to the sufferer. It is also required by justice td^ the 
offender. However atrocious his crime may have 
been, he ought n<5t to be subjected to any^ punish- 
ment beyond what the public interest demands. 
And we depart from this principle if, when a single 
payment would effect all that is required both in the 
way of punishment and in the way of reparation, we 
impose two distinct payments, the one by way of 
punishment, an(J the other by way of rep^ation. 

The principles on which a Court proceeds in im- 
posing a fine are quite different from^those on which 
it proceeds in assessing damages. A fine is meant 
to be painful to the person paying it. But civii 
damages are not meant to cause pain to the person 
who pays them. They are meanh solely to compensate 
the plaintiff- for evil suffered. They cause pain un- 
doubtedly to the person who has to pay them. But 
this pain is merely, incidental; nor ought the amouifb 
of damages at^all to dep^d on the degree of de-* 
pravity which th^ wrongdoer has sho^, excef)t in so 
far as that depravity may have increased the ^evil 
endured by the sufferer. If A., by merfe inadver^nce, 
drives the pole of his carriage against Z.’s valuable 
horse, and thi^s kills the ^orse, A. hjis committed an 
action infinitely less reprehensible than if he kills 
the horse by layiifg poison s^retly in it^ food. The 
former act would probably not fall ^t* all under the 
cognizance ofdthe CrimingJ CourJ^s. The latter act 
would be severely punished. * But the payment to 
which Z. has a civil claim is in both cases exafitly ibe 



INDIAN PENAL CODE. 


41 




same, the value of the horse, and a compensation for 
any expense*and^nconvenien8e which the loss of the 
horse may have occasioned. That A. has committed 
no offence is no reason for giving Z. less than his full 
damages ; that A. has committed a most wicked and 
pialignant offence is no reason for giving Z. more 
than his full (JaniageS| If a mere inadvert^nc^cause 
a great loss, the damages ought to be high. If the 
most* atrocious crime cause a small loss, tBe damages 
ought to be low; They are fixed on a principle quite 
different ^rom that according to which penal laws 
are framed and administered. 

fiere then are two payments required from one 
person on accoulat of one transaction. The object of 
*the one payment is to give him pain, and the amount 
of that payment must be supposed tp be sufficient to 
give him a# much pain as it is desirable to inflict on 
him in that fifrm. The object of the other payment 
is not at all to gjve pain to the payer, but solely to 
s^e another person from loss. It does, indeed, in- 
cidentally give pain to the payer ; but it is not 
imposed for that end, nor is it proportioned to the 
degree in which it m^y be fit that the payer should 
suffer pain. Surely under such circumstances justitoi 
to the ^ayer requires that the former payment 
should, •as far as it will go, aer^e both purposes, 
and that if in the very act of enduri^ ptmi^ment 
he can #make feparation, he shouWTbe permitted 
to dg so. 

have nctw said all that we at present think it 
necessary to say respecting the punishhaents provided 
in the code. It may be fit that we should explain 
why^ome others ar« omitte'd. 

We have .thought it jinnecessary to place incapa- 
citation for office, or dismissal from office, in the 
list of punishments. It w^ll always be^in the power 
of the Government to* dismiss from office and to 
exclude Trom office ^ven persons against whom there 
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is no legal evidence of guilt. It will always be in 
the power of the Groveimment, by ofi act of grace, to 
admit to office even those who may have been dis- 
missed. We therefore propose that the power of 
inflicting this penalty shall be left in form, as it 
must be left in reality, to the Government. 

We aiso considered whether it would be advisable 
to place in the list of punishments the degrading 
public exhibition of an offender on a piUory, after 
the English fashion, or on an ass, in the manner 
usual in this country. We are decidedly^of opinion 
that it is not advisable to"* inflict that species of 
punishment. 

Of all punishments this is evidently the most un- 
equal. It may be more severe than any punishment 
in the code. It may be no punishment at all. If 
inflicted on a man who has quick sensibility, it is 
generally more*^ terrible than death itself. If inflicted 
on a hardened and impudent delyiquent, who has 
often stood at the bar, and who has no character to 
lose, it is a punishrfient less serious than an hour of 
the treadmill. It derives all its terrors from the 
higher and better parts of the character of the suf- 
ii^irer ; its severity is therefore in inverse proportion 
to the necessity for severity. An offender who, 
though he has been drawn into crime by temptation, 
has i^ot «yet wholly given himself up to wicked- 
ness and disc4*de‘d all regard for" reputal^on, is an 
offender with whom it is generally desirable t^ deal 
gently. He may still be reclaimed. He naay still 
become a valuable member of society. * On the 
other hand, the criminal for whom disgrace has no 
terrors, who^ dreads nothing, bu^. physical suffering, 
restraint and privation, an^ who laughs at infamy, 
is the very criminal against whom the whole rigour 
of the law^^ught to be put forth. To. employ a 
punishment which is more bitter than the bitterness 
of death to thg man w^o has still some remains of 
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virtuous and honourable feeling, and which is mere 
matter of jfest ip the uttefly abandoned villain, 
appears to us most unreasonable. 

If it, were possible to devise a punishment which 
should give pain proportioned to the degree in which 
i^e offender was shameless, hard-hearted, and aban- 
doned to vice, such a punishment would be the. most 
effectual means of protecting society. On the other 
hand,* of all punishments the most absuid is that 
which produces pain proportioned to the degree in 
which th% offender retains the sentiments of an 
honest man. * 

This argument proceeds on the supposition that 
the public expdfeure of the criminal has no other 
terrors than those which it derives from his sensi- 
bility to shame. The English pillory, indeed, had 
terrors of a%ery different kind. The offender was, 
even in our own time, given up with scarccily any pro- 
tection to the uijnost ferocity of the mob. Such a 
mode of punishment is, indeed^ free from one ob- 
jection which we have urged against simple exposure ; 
for it is an object of terror to the most hardened 
criminal. But it is ^ open to other objections so 
obvious, that it is unnecessary to bring them to the 
notice oi^his Lordship in Council. That the amount 
of •punishment should be determined, not by the 
law or by the* tribunals, but by a throng*of people 
accidentqjly congregated, among* wlJom the most 
ignorant and brutal would always on such an occasion 
be thom most forward, would be a disgrace to an age 
and country pretending to civilisation.* We take it 
for granted that the pimishment which we are con- 
sidering, if inflicted Jin any part of India subject to 
the British Grpvernmentj^ would consist in degrading 
exposure, and •nothing more. That puniSiment, 
we repeat, while it would be a me^^ subject of 
mockery to shameless £fn(f abandoned delinquents, 
would, jvAen inflicted on men who fiUed respect- 
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able stations and borne respectable characters, be so 
cruel that it would becsome justly more odious to the 
public than the very offences which it was intended 
to repress. 

We have not thought it desirable to place hogging 
in the list of punishments. If inflicted for dtrocious 
crimes With a severity proportioned to the magni- 
tude of those crimes, that punishment is open to the 
very seriotls objections which may be urged against 
all cruel punishments, and which are so well known 
that it is unnecessary for us to recapituj^ate them. 
When inflicted on men of mature age, particularly 
if they be of decent stations in life, it is a punish- 
ment of which the severity consists, to a great extent, 
in the disgrace which it causes ; and to that extent 
the arguments which we have used against public 
exposure apply to flogging. c 

It has i^eeii represented to us by /^lome function- 
aries in Bengal, that the best mode of stimulating 
the lower officers of police to the active discharge of 
their duties is b^ flogging, and that since the 
abolition of that punishment in this presidency, the 
magistrates of the lower provinces have found great 
difficulty io managing that class of persons. 

This difficulty has not been experienced in any 
other part of India. We therefore cannot^ without 
much^ stfon^r 'evidence than is nciw before lus, 
believe that^^ is*- impracticable to* make the police 
officers of the lower provinces efficient without re- 
sorting to corporal punishment. The objecti^s to 
the old system are obvious. To inflict on a public 
servant, who ought to respect ^himself and to be 
respected b^ others, ah ignominious punishment, 
which leaves an indelible mark, and to suffer him 
still to remain a public servant, to place a stigma on 
him which Renders him an object 6f contempt to the 
mass of the population, knd to ‘■ continue to entrust 
him with anv Dortion, however small, of the powers 
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of Grovernment, appears to us to be a course which 
nothing but the Wrongest necessity can justify. 

The moderate flogging of young offenders for 
some petty offences is not open, at least in any 
serious degree, to the objections which we have 
stated. Flogging does not inflict on a boy that sort 
of ignominy which it pauses to a grown man. Up to 
a certain age, boys, even of the higher classes, are 
often* corrected with stripes by their parents and 
guardians : and this circumstance takes away a con- 
siderable ]^rt of the disgrace of stripes inflicted on a 
boy by order of a magfstrate. In countries where a 
bad ‘system of prison discipline exists, the punish- 
ment of flogging has in such cases one great advan- 
tage over that of imprisonment. The young offender 
is not exposed, even for a day, to the contaminating 
influence of an ill-regulated gaol. Jt is our hope 
and belief, ho’^ever, that the reforms which are now 
under consideration will prevent the gaols of India 
frj^m exercising any such contaminating influence ; 
and, if that should be the case, we are inclined to 
think that the effect of a few days passed in solitude 
or in hard and monqtDnous labour would be more 
salutary than that of stripes. • 

Being satisfied, therefore, that the punishment 
of*floggicig ca^ be proper only in a few cases, and not 
being satisfied that it is necessary in my, "^e are un- 
willing 4o advise the Government^o retrace its 
step^ and to re-establish throughout the British 
territoies a practice which, by a policy unquestion- 
ably hum*ane and by no means proved to have been 
injudicious, has recently bfeen abolished through a 
larg^ part of those territories. 

The only, remainingt point connected with this 
chapter, to wlficji we wish to call the attention of 
his Lordship in Council, the provisipn contained 
in clause 61. This provision is intended to prevent 
an offender whosa guilt ia fully eitablished from 
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eluding punishment, on the ground that the evidence 
does not enable the tribunals to pronounce with cer- 
tainty under what penal provision bis case falls, 
'V^ere the doubt is merely between an aggra- 
vated and mitigated form of the same offence, the 
difficulty will not be great. In such cases the 
offenjier ought always to be convicted of the minor 
offence. But the doubt may be between two offences, 
neither of which is a mitigated form of the other. 
The doubt, for example, may lie between murder 
and the aiding cof murder. It may be pertain, for 
example, that either A. or Bs- murdered Z., and that 
whichever was the murderer was aided by the Other 
in the commission of the murder; but which com- 
mitted the murder, and which aided the commission^ 
it may be impossible to ascertain. To suffer both to 
go unpunished, though it is certain that both are 
guilty of capital crimes, merely because it is doubt- 
ful under what clause each of the^ is punishable, 
would be most unreasonable. It appears to us that 
a conviction in the 'alternative has this recommenda- 
tion, that it is altogether free from fiction, that it is 
exactly consonant to the truth of the facts. If the 
Court findj both A. and B. guilty of murder, or of 
aiding murder, the Court affirms that which is not 
literally true ; and on all occasions, but esp^ciallydn 
judicial proceedings, there is a strong presumption 
in favour of litfe>ral truth. If the Cburt finijs that A. 
has either murdered Z. or aided B. to murder Z., 
and that B. has either murdered Z. or aided^A, to 
murder Z., thb Court finds that which is the literal 
truth ; nor will there, under the i;ule which we have 
laid down, fee the smallest jiifl^culty in prescribing 
the punishmentf ^ 

It is chiefly in cases where property has been 
fraudulently^ppropriated that the necessity for such 
a provision as that which wd are* considering will be 
felt. It will often be certain thg-t there hgfB been a 
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fraudulent appropriation of property ; and the only 
doubt will be, whether this fAudulent appropriation 
was a theft or a criminal breach of trust. To allow 
the offender to escape unpunished on account of 
such a doubt would be absurd. To subject him to 
^he punishment of theft, which is the higher of the 
two crimes between which the doubt lies, would be 
grossly unjust. The punishment to which he ought 
to b^ liable is evidently that of criminal* breach of 
trust. But that a Court should convict an offender 
of a criminal breach of trust, when the opinion of 
the Court perhaps is, fhat it is an even chance, or 
mord than an even chance, that no trust was ever 
reposed in himj seems to us an objectionable mode 
•of proceeding. We will not, in this stage of our 
labours, venture to lay it down as an, unbending rule 
that the trtbunals ought never to employ phrases 
which, thought literally false, are conventionally true. 
Yet we are fullj' satisfied that the presumption is 
always strongly in favour of that form of expression 
wllich accurately sets forth the real state of the 
facts. In the case which we have supposed, the real 
state of the facts is, that the offender has certainly 
committed either theft or criminal breach of trust, 
and that the Court does not know which. This 
ought, therefore, in our opinion, tp be the form of 
the judgment! • , 

The Retails ftf the law on this ^ject must, of 
cour^, be reserved for the code of procedure. But 
the pjovision which directs the manner in which the 
punishment is to be calculated appears properly to 
belong to the penal code. 
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NOTE (B). 

ON THE CHAPTER OF GENERAL EXCEPTIONS. 

This, chapter has been frameji in order to obviate 
the necessity of repeating in every penal clause a 
considerable number of limitations. 

Some limitations relate only to a single provision, 
or to a very sm^ll class of provisions. Thus the ex- 
ception in favour of true infputations on character 
(clause 470) is an exception which belongs v/holly 
to the law of defamation, and doeS not affect any 
other part of the code. The exception in favour of 
the conjugal rights of the husband (clause 359) is 
an exception which belongs wholly teethe law of 
rape, and does not affect any other pa^t of the code. 
Every such exception evidently oug|it to be appended 
to the rule which it is intended to modify. 

But there are other exceptions which are common 
to all the penal clauses of the code, or to a great 
variety of clauses dispersed^^ over many chapters. 
Such are the exceptions in favour of infants, lunatics, 
idiots, persons under the influence of delirium ; the 
exceptions in favpur of acts done by the diuectionp of 
the l£wv, Jf a^s done in the exercise of the right ©f 
self-defence, ^^efs done by the consent of^the party 
harmed by them. It would obviously be incon- 
venient to repeat these exceptions several times in 
every page, we have, therefore, placed them in a 
separate chapter, and we have provided that every 
definition of an offence, every ,penal provisioif, and 
every illustration of a deflation or penal provision, 
shall be construed subject to the pro’sftsions contained 
in that chapter. Most o| those explanations appear 
to us to require no explanation or defence. But the- 
meaninp* and the eround of the rules laid* down in 
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clause 69 and in the three following clauses may not 
he obvious at first sight. 0n these,* therefore, we 
wish to make a few observations. 

We conceive the general rule to be, that nothing 
ought to be an offence by reason of any harm which 
it may cause to a person of ripe age who, undeceived, 
has given a free and intelligent consent to sfuflf^r that 
harm or to take the risk of that harm. The restric- 


tions by which the rule is limited affect* only cases 
where human life is concerned. Both the general 


rule and the restrictions may, we» think, be easily 

vindicates. • 


If Z., a grown man, in possession of all his facul- 
ties, directs that his valuable furniture shall be 
• burned, that his pictures shall be cut to rags, that 
his fine house shall be pulled dowp, that the best 
horses in \m stable shall be shot, that his plate shall 
be thrown into the sea, those who obe}^ his orders, 
however capricious those orders may be, however 
deeply Z. may atterwards regret that he gave them, 
oflght not, as it seems to us, to be punished for in- 
juring his property. Again, if Z. chooses to sell his 
teeth to a dentist, and permits the dentist to pull 
them out, the dentist ought not to be punished for 
injuring^ Z.’s person. So if Z. embraces the Mah«- 
n^edan Religion, and consents to undergo the pain- 
ful rite which is the initiation into thaf religion, 
those who perfortn the rite ought bolff o be punished 
for injuring Z.’s person. 

tjie reason* on which the general rule which we 
have mentioned rests is this, that it i^ impossible to 
restrain men of mature age and sound i^derstanding 
fron»destroying fheir own property, their own health, 
their own #omfort, witj^out restraining them from 
an infinite riuiaber of salutary or innocent actions. 
It is by np meahl true that men alwaysjiidge rightly 
of their own interest. • ^t it is true that, in the 
vast majority of cases, th^ judge .better of their 

vob. IV. • E • • 
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own interest than any lawgiver, or any tribunal, 
which must necessarily proceed on general principles, 
and which cannot have within its contemplation the 
circumstances of particular cases and the tempers of 
particular individuals, can judge for them. It is. 
difficult to conceive any law which should be effectua|l 
to prevent men from wasting ^heir substance on the 
most chimerical speculations, and yet which should 
not prevent the construction of such works as the 
Duke of Bridgewater’s canals. It is difficult to con- 
ceive any law which should prevent a ,man from 
capriciously destroying his piroperty, and yet which 
should not prevent a philosopher, in a course of 
chemical experiments, from dissolving a diamond, or 
an artist from taking ancient pictures to pieces, as 
Sir Joshua Eeypolds did, in order to learn the secret 
of the colouring. It is difficult to conceive any law 
which should prevent a man from capriciously in- 
juring his own health, and yet ^hich should not 
prevent an artisan from employing himself in callings 
which are useful and indeed necessary to society, but 
which tend to impair the constitutions of those who 
follow them, or a public-spiritf^d physician from in- 
oculating iimself with the virus of a dangerous 
disease. It is chiefly, we conceive, for thi^ reason, 
that almost all (governments have thoughtt.it suffi- 
cient to rfestram men from harming others, and have 
left them at liberty to harm themselves, f 

But though in general we would not punish an 
act on account of any harm which it ‘might cause to 
a person who Bad consented to suffer that harm, we 
think that t^ere are exceptions to^this rule, and that 
the case in which death is kiteaationally inflicifed is 
an exception. e 

It appears to us that the reason^ frhich render it 
highly inexpedient to inflect punjshment in ordinary 
cases of harm done by consent of the person harmed 
do not exist heiie. The*thingf prohibited is hqt, like 
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the destruction of property^ or like the mutilation 
of the person, a thing which is sometimes perni- 
cious, sometimes innocent, sometimes highly useful. 
It is always, and under all circumstances, a thing 
which a wise lawgiver would desire to prevent, if it 
ivere only for the purpose of making human life 
more sacred to the multitude. We cannot prohibit 
men from destroying the most valuable* effects, or 
from* disfiguring the person of one who has given 
his unextorted and intelligent consent to such de- 
struction tor such disfiguration, wiAout prohibiting 
at the same time gainful speculations, innocent 
luxmies, manly^ exercises, healing operations. But 
by prohibiting a man from intentionally causing 
*the death of another, we prohibit nothing which we 
think it desirable to tolerate. • 

It seenfs to us clear, therefore, that no consent 
ought to be a Justification of the intentiofial causing 
of death. Whether such intentional causing of 
d^th ought or ought not to be punished as murder 
is a distinct question, and will be considered else- 
where. 

The next point which we have here to consider 
is how far consent ought to be a justification of the 
causing ef death, when that causing of death is, in 
oifl: nomenclature, voluntary, yet ‘not intentional, 
that is to say, wh^en the person whq ca^^sed the ’death 
did not tnean to cause it, but kne^ that he was 
likel}^ to cause it. 

Im general we have made no distinction between 
cases in which a man causes an effect designedly, 
and cases in whiph he causes it with a knowledge 
that he is likely to ^aUse it. If, for example, he 
sets fire to a house in a t%wn at night, with no other 
object than th5t.of facilitating a theft, but being 
perfectly aware that.he is 4ikely to caufl^ people to 
be burned in their beds, and thus causes the loss of 
life, we; punish him as a ^nurderer. B^t there is, as 
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it appears to us, a class of cases in which it is ab- 
solutely necessary to make a distinction. It is often 
the wisest thing that a man can do to expose his 
life to great hazard. It is often the greatest service 
that can be rendered to him to do what may very 
probably, cause his death. He may labour under ? 
cruel and wasting malady which is certain to shorten 
his life, and which renders his life, while it lasts, 
useless to others and a torment to himself. Suppose 
that under these circumstances he, undeceived, gives 
his free and intelligent consent to take the^risk of an 
operation which in a large, proportion of cases has 
proved fatal, but which is the only ipethod by which 
his disease can possibly be cured, and which, if it 
succeeds, will restore him to health and vigour. We 
do not conceive* that it would be expedient to punish 
ihe surgeon who should perform th^ operation, 
though by^performing it he might cause death, not 
intending to cause death, but knowing himself to be 
likely to cause it. Again ; if a person attacked by a 
wild beast should call out to his friends to fire, 
though with imminent hazard to himself, and they 
were to obey the call, we do not conceive that it 
would be ‘'expedient to punish them, though they 
might by firing cause his death, and though when 
they fire^ they knew themselves to b^ likely to cafise 
his d^th. , 

We propose, therefore, that it sliall be ro offence 
to do even what the doer knows to be likely to ccause 
death if the, sufferer being of ripe age^ ha^, un- 
deceived, given a free and intelligent consent to 
stand the msk, and if the doer (jid not intend to 
cause death, but on the contrary, intended in* good 
faith the benefit of the sufferer. 

We have now explained the provisions contained 
in clauses and 70. Uhe^ cases to which the two 
next clauses relate bear a close affinity to those which 
we have just ^nsidered. ^ . 
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A lunatic may be in ^ state which makes it 
proper that he* should be put into a strait waistcoat. 
A child may meet with an accident which may 
render the amputation of a limb necessary. But to 
put a strait waistcoat on a man without his consent 
is, under our definition, to commit an assault. To 
amputate a limb is, 'by our definition, voluntarily to 
cause grievous hurt, and, as sharp instruments are 
used, is a very highly penal offence. We have 
therefore provided, by clause 71, ^hat the consent of 
the guaMian of a su^erer who is an infant or who is 
of unsound mind shall, to a great extent, have the 
effect which tlje consent of the sufferer himself would 
have, if the sufferer were of ripe age and sound 
mind. 

That ^ere should be some provision of this sort 
is evidently necessary. On the other hand, we feel 
that there is’a considerable danger in allowing people 
to assume the* office of judging for others in such 
gases. Every man always intends in good faith his 
own benefit, and has a deeper interest in knowing 
what is for his own benefit than anybody else can 
have. That he gives a free and intelligent consent 
to suffer pain or loss, creates a strong presumption 
that it •is good for him on the whole to suffer that 
pain of loss, • But we cannot safely confide to him 
‘the interest of ]jiis neighbours in the^ame unreserved 
mannei* in which we confide to hife his own, even 
wh^ he sincerely intends to benefit his neighbours. 
Even parents have been known to deliver their 
children up to slavery in a foreign country, to inflict 
the most cruel mutilations on their mefte children, to 
sacrifice the chastify of their female children, and to 
do all this declaring, ^d perhaps with truth, that 
their object was^something which they considered as 
advantageous to the cJiiHren. We IfSve therefore 
not thought it sufficient to require that on such 
occasions the guardian, shotild act good faith for 
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the benefit of .the ward. We have imposed several 
additional restrictions which, we conceive, carry their 
defence with them. 

There yet remains a kindred class of cases which 
are by no means of rare occurrence. For example, a 
person fajls down in an apoplectic fit. Bleeding 
alone can save him, and he is rUnable to signify his 
consent tojDe bled. The surgeon who bleeds him 
commits an act falling under the definition of an 
offence. The surgeon is not the patient’s guardian, 
and has no authority from any such guardian ; yet it 
is evident that the surgeon ought not to be punished. 
Again, a house is on fire. A person snatches up a 
child too young to understand the danger, and flings 
it from the house-top, with a faint hope that it may 
be caught in a •blanket below, but with the know- 
ledge that it is tighly probable that it will be dashed 
to pieces, ^ere, though the child may be killed by 
the fall, though the person who thrw it down knew 
that it would very probably be killed, and though he 
was not the child’s parent or guardian, he ought not 
to be punished. 

In these examples there is what may be called a 
temporary guardianship justified by the exigency of 
the case and by the humanity of the motive. This 
temporary^ guardianship bears a considerable analogy 
to that tempon^ry^ magistracy with which the law 
invests every person who is present when#a great 
crime is committed, or when the public peace is con- 
cerned. To acts done in the exercise of this «tem- 

• ^ 

porary guardianship, we extend by clause 72 a 
protection very similar to that whicji we have given 
to the acts of regular guardians. • ® 

Clause 73 is intended totprovide for those cases 
which, though, from the imperfect^ifs of language, 
they fall wiAin the letteiiof th^ penal law, are yet 
not within its spirit, and are all over the world con- 
sidered by the ^public, acid for the most pa^, dealt 
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with by the tribunals, as innocent. As our defini- 
tions are framed, it is theft to dip a pen in another 
man’s ink, mischief to crumble one of his wafers, an 
assault to cover him with a cloud of dust by riding 
past him, hurt to incommode him by pressing against 
him in getting into a carriage. There are innumer- 
able acts without performing which men dannot live 
together in society, acts which all men constantly do 
and* suffer in turn, and which it is desirable that 
they should do and suffer in turn, yet which differ 
only in ^egree from crimes. Thaii these acts ought 
not to be treated as crimes is evident, and we think 
it far better expressly to except them from the penal 
clauses of the dode than to leave it to the judges to 
except them in practice ; for if the code is silent on 
the subject, the judges can except these cases only 
by resorting to one of two practices which we con- 
sider as most pernicious, by malang.law, or by 
wresting the language of the law from its plain 
meaning. 

• We propose (clauses 74 to 84) to except from 
the operation of the penal clauses of the code large 
classes of acts done in good faith for the purpose of 
repelling unlawful aggressions. In this* part of the 
chapter we have attempted to define, with as much 
exactness as the subject appears to us to admit, the 
limits of th§ right of private defence. •It.ma^ be 
though^ that have allowed tot) gffeat a latitude to 
th^ exercise of this right ; and we are ourselves of 
opinion that if we had been framing laws for a bold 
and high-spirited people, accustomed to take the 
law into their own hand, and to go beyond the line 
of mioderation \n. ^repelling injury, it would have 
been fit to provide additional restrictions. In this 
country the danger is on the other side ; the people 
are too . little "disposed to help themselves ; the 
patience with which they submit to the cruel depre- 
dationif of gang-robbers and fp trespass and mischief 
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committed in the most outrageous manner by bands 
of ruflSans, is one of the most remarkable, and at the 
same time one of the most discouraging symptoms 
which the state of society in India presents to us* 
Under these circumstances we are desirous rather to 
rouse and encourage a manly spirit among the people. ^ 
than to multiply restrictions on the exercise of the 
right of self-defence. We are of opinion that all the 
evil which is likely to arise from the abuse of lhat 
right is far less serious than the evil which would 
arise from the execution of one person for overstep- 
ping what might appear to the’ Courts to be the exact 
line of moderation in resisting a body of dacoits. 

We think it right, however, to say that there is 
no part of the code with which we feel less satisfied 
than this. We cannot accuse ourselves of any want 
of diligence or ^are. No portion of ou/ work has 
cost us mofe anxious thought or has been more 
frequently re-written. Yet we are compelled to own 
that we leave it still in a very imperfect state ; anfi 
though we do not doubt that it may be far better 
executed than it has been by us, we are inclined to 
think that it must always be one of the least exact 
parts of evevy system of criminal law. 

We have now made such observations as*- appear 
to us to be required on the general exceptions which 
we propose. It is proper that we should next ex- 
plain why we iS^ve not proposed any exception in 
favour of some classes of acts which, as some persdns 
may think, are entitled to indulgence. , * 

We long considered whether it would be advis- 
able to except from the operatiop of the penal 
clauses of the code acts committed in good faith 
from the desire of self-presttrvation ; and we have 
determined not to except them. ^ 

We admi^ indeed, that many, acts falling under 
the definition of offences ou^t not to be punished 
when committed^from the desire of self-preservation ; 
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and for this reason, that, as the penal code itself 
appeals solely to the fears of men, it never can fur- ' 
nish them with motives for braving dangers greater 
than the dangers with which it threatens them. 
Its utmost severity will be inefficacious for the 
purpose of preventing the mass of mankind from 
yielding to a certain amount of temptation. It can, 
indeed, make those who have yielded to the tempta- 
tion fniserable afterwards. But misery which has 
no tendency to prevent crime is so much clear evil. 
It is vain* to rely on the dread of a remote and 
contingent evil as sufficient to overcome the dread 
of instant death, or the sense of actual torture. An 
eminently virtuous man indeed will prefer death to 
crime ; but it is not to our virtue that the penal 
law addresses itself ; nor would the • world stand in 
need of peifal laws if men were virtuous. A man 
who refuses to commit a bad action, whSn he sees 
preparations mad^ for killing or torturing him un- 
less he complies, is a man who does not require the 
fear of punishment to restrain him. A man, on the 
other hand, who is withheld from committing crimes 
solely or chiefly by the fear of punishment, will 
never be withheld by that fear when a pisfol is held 
to his forehead or a lighted torch applied to his 
fingers for the .purpose of forcing him to gommit a 
crime. • 

It wo»ld, we think, be mere useless cruelty to 
hang ^ man for voluntarily, causing the death of 
others»by jumping from a sinking ship^into an over- 
loaded boat. The suffering caused by the punishment 
is, considered by. itself, an evil, and ought to be 
inflic^d only for the* sake of some preponderating 
good. But no preponderating good, indeed no good 
whatever, would obtained by hanging a man for 
such an act. We capnot expect that tbfi next man 
who feels the ship in wliicli he is left descending 
into the wa^^es, and sees a crowded bd^t putting off 
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from it, will submit to instant and certain death 
from fear of a remote' and contingent death. There 
are men, indeed, who in such circumstances would 
sacrifice their own lives rather than risk the lives of 
others. But such men act from the influence of 


principles and feelings which no penal laws can pro- 
duce, and which, if they were general, would render 
penal laws unnecessary. Again, a gang of dacoits, 
finding a house strongly secured, seize a smith, and 
by torture and threats of death induce him to take 
his tools and tb force the door for them ; here, it 
appears to us, that to punish the smith as a house- 
breaker would be to inflict gratuitous pain. We 
cannot trust to the deterring effect of such punish- 
ment. The next smith who may find himself in the 
same situation will rather take his chance of being, 
at a distant t^me, arrested, convicted, dnd sentenced 
to imprisonment, than incur certain and immediate 
<ieath. ^ 


In the cases which we have put, some persons 
may perhaps doubt whether there ought to be 
impunity ; but those very persons would generally 
admit that the extreme danger was a mitigating cir- 
cumstance to be considered in apportioning the 
punishment. It might, however, with* no small 
plausibility be contended that if any punisihment at 
all is^- inflicted in such cases, that punishment ought 
to be not meiely death, but death with torture ; for 
the dread of being put to death by torture ^night 
possibly be suflicient to prevent a man from* saving 
his own life by a crime ; but it is quite certain, as we 
have said, that the mere fear of japital punishment 
which is remote, and which may never be in‘flicted 
at all, will never prevent^him from saving his life. 
And a fortiori^ the dread of a ^lilder punishment 


will not prevent him from saving his life. Laws 
directed against offences to which men are prompted 
by cupidity, ^^ught always to take from'' offenders 
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more than those offenders expect to gain by crime. 
It would obviously be absurd to provide that a thief 
or a swindler should be punished with a fine not ex- 
ceeding half the sum which he had acquired by theft 
or swindling; in the same manner, laws directed 
against offences to which men are prompted by fear 
ought always to be filmed in such a way as to be 
more terrible than the dangers which th^ require 
men fo brave. It is on this ground, we apprehend, 
that a soldier who runs away in action is punished 
with a rigoiir altogether unproportiolied to the moral 
depravity which his offSnce indicates. Such a sol- 
dier may be an honest and benevolent man, and 
irreproachable in all the relations of civil life ; yet 
he is punished as severely as a deliberate assassin, 
and more severely than a robber or a kidnapper. 
Why is thS? Evidently because, as his offence 
arises from fear, it must be punished in sitch a man- 
ner that timid m^n may dread the punishment more 
than they dread the fire of the enemy. 

If all cases in which acts falling under the defi- 
nition of offences are done from the desire of self- 
preservation were as glear as the cases which we 
have put of the man who jumps from a sinking ship 
into a boat, and of the smith who is compelled by 
dacoits t# force^ a door for them, we should, without 
hesitation, propose to exempt this class of acts from 
punishment. But it is to be obsefvefl, that in both 
these^ases the person in danger is supposed to have 
been brought into danger, without the smallest fault 
on his own part, by mere accident, or by the depravity 
of others. If a captain of a merchantugian were to 
run His ship on shorn in* order to cheat the insurers, 
and then to sacrifice the#lives of others in order to 
save himself frCnj a danger created by his own vil- 
lany ; if a person wljo had joined hims^ to a gang 
of dacoits with no other intention than that of 
robbing, were at the command of his deader, accom- 
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panied with threats of instant death in case of dis- 
obedience, to commif murder, though unwillingly, 
the case would be widely different, and our former 
reasoning would cease to apply ; for it is evident that 
punishment which is inefficacious to prevent a man 
from yielding to a certain temptation may often fee 
efficacious to prevent him from exposing himself to* 
that temptation. We cannot count on the fear 
which a man may entertain of being brought* to the 
gallows at some distant time as sufficient to overcome 
the fear of instant death ; but the fear of remote 
punishment may often overcome the motives which 
induce a man to league himself with lawless com- 
panions, in whose society no person who shrinks 
from any atrocity that they may command can be 
certain of his life. Nothing is more usual than for 
pirates, gangj-robbers and rioters to ‘excuse their 
crimes b}** declaring that they were in dread of their 
associates, and durst not act otherwise. Nor is it by 
any means improbable that this may often be t^ue. 
Nay, it is not improbable that crews of pirates and 
gangs of robbers may have committed crimes which 
everyone among them was unwilling to commit, under 
the influfence of mutual fear ; but we think it clear 
that this circumstance ought not to exempt them from 
the full severity of the law. , • 

Again, nothing is more usual than for thieves to 
urge distress Snd hunger as excuses for their thefts. 
It is certain, indeed, that many thefts are committed 
from the pressure of distress so severe as to be more 
terrible than ‘the punishment of theft, and than the 
disgrace which that punishment ^ brings with it to 
the mass of mankind. It is equally certain**that, 
when the distress from which a man can relieve 
himself by theft is more terrible ilc&ji the evil con- 
sequences ef theft, thos% consequences will not keep 
him from committing theJt; yet it by no means 
follows that itns irrational to punish him for theft : 
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for though the fear of punishment is uot likely to 
keep any man from theft when he is actually starving, 
it is very likely to keep him from being in a starving 
state. It is of no effect to counteract the irresistible 
motive which immediately prompts to theft ; but it 
i» of great effect to counteract the motives to that 
idleness and that profusion which end in bringing a 
man into a condition in which no law will ^eep him 
from committing theft. We can hardly conceive a 
law more injurious to society than one which should 
provide thait as soon as a man who h^d neglected his 
work, or who had squandered his wages in stimulating 
diUgs, or gambled them away, had been thirty-six 
^ours without food, and felt the sharp impulse of 
hunger, he might, with impunity, steal food from 
his neighbours. • 

We shoSld therefore think it iij the highest 
degree pernicious to enact that no act df)ne under 
the fear even of instant death should be an offence. 
It j^ould a fortiori be absurd to enact that no act 
under the fear of any other evil should be an offence. 

There are, as we have said, cases in which it 
would be useless cruelty to punish acts done under 
the fear of death, or even of evils less than death. 
But it appears to us impossible precisely to define 
these cases, have, therefore, left them to the 
Grovernment, whmh, in the exercise of its clemency, 
will doubtless be guided in a great rtfeasure by the 
advic# of the Courts. 

considered whether it would be desirable to 
make any distinction between offences committed 
against freemen, and offences committed against 
slaves. We certainly entered on the consideration 
of this important questi«i with a strong leaning to 
the opinion that* no such distinction ought to be 
made. We thought it ow duty, howiPver, not to 
come to^a decision without obtaining information 
and advice from those ^ who* were best qualified to 
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give it. have collected information on the sub- 
ject from every part of India, and we have now in 
our office a large collection of documents containing 
much that is curious, and that in future stages of 
the work in which we are engaged will be useful. 
At present we have only to consider the subject with 
reference to the penal code. , 

These documents have satisfied us that there is 
at present no law whatever defining the extent of 
the power of a master over his slaves ; that every 
thing depends ‘6n the disposition of the particular 
functionary who happens to ‘'be in charge of a dis- 
trict, and that functionaries who are in charge of 
contiguous districts, or who have at different times 
been in charge of the same district, hold diametri- 
cally opposite opinions as to what their official duty 
requires. Noif is this discrepancy found’ only in the 
proceedings of subordinate Courts. The Court of 
Nizamut Adawlut at Fort William play down the law 
thus : “A master would not be punished, the Court 
opine, for inflicting a slight correction on his legal 
slave, such as a tutor would be justified in inflicting 
on a scholar, or a father on a child.” The Court of 
Nizamut Adawlut at Allahabad take a quite different 
view of the law ; Although,” they say, “ the Maho- 
medan law permits the master to correct his slave 
with moderation, the code by which the magistrates 
and other crinfenal authorities are ^ound to regulate 
their proceedings does not recognise any such pi)wer, 
and as the regulations of the Government dmw no 
distinction between the slave and the freeman in 
criminal matters, but place them tipth on a level, it 
is the practice of the Courts,’folk)wing the prinwples 
of equal justice, to treat 4hem both alike.” The 
Court of Foujdarry Adawlut at Madras state, that it 
is not the •practice of the Courts to make any dis- 
tinction whatever in cases v^ich come before them ; 
that a circular e>rder of the Foujdarry Adawlut recoff- 
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nizes the right of a master to inflict^ corrections 
in certain cases, hut that in* practice no such dis- 
tinction is made. We own that we entertain some 
doubts whether the practice be universally such as 
is supposed by the Foujdarry Adawlut. We perceive 
that two magistrates in the western division of the 
Madras Presidency differ from each other in opinion 
on this subject. The magistrate of Camara says, 
that •Hhe right of the master to inflict punish- 
ment has been allowed, but only to a very small 
extent.” The magistrate of Malabar states, that 
the relation of a maefer and slave has never been 
recognized as justifying acts which would otherwise 
be punishable, or as constituting a ground for miti- 
gation of punishment.” The Court of Foujdarry 
Adawlut at Bombay has given no ©pinion on the 
point, and Inhere is a great difference of opinion 
among the subordinate authorities in th^^ Bombay 
Presidency. On% gentleman conceives that the im- 
posing of personal restraint is the only act otherwise 
punishable which the Courts would allow a master to 
commit when a slave might be concerned. Another 
conceives that a master has a power of correction 
similar to that of a father. A third goe# further, 
and is of opinion, that “ all but cases of very aggra- 
vated naHiure yrould be considered as entitled to 
exemption from or mitigation of punishment on 
this account.” (5n the other hand, several gentle- 
men gre of opinion that the relation of master 
and slave would not be considered by the Courts as 
a plea for any act which would be an offence if 
committed against, a freeman. # 

iris clear, therefore; that we find the law in a 
state of utter uncertaintyn It is equally clear that 
we cannot leave* it in that state. We must either 
withdraw from a largp class«of slaves a protection to 
which the Courts under* the jurisdiction of which 
they live now think them •entitled,*^ or we must 
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extend to a large class a protection greater than 
what they actually enjoy. 

We have not the smallest hesitation in recom- 
mending to his Lordship in Council that the law 
throughout all British India should be conformable 
to what, in the opinion of the Court of Nizamut 
Adawlut at Allahabad, is now actually the law in the 
Presidency of Fort William,’ and to what, in the 
opinion of the Court of Foujdarry Adawlut at Fort 
St, George, is now actually the practice in the 
Madras Presidency. That is to say, we Recommend 
that no act falling under the ’definition of an offence 
should be exempted from punishment because it is 
committed by a master against his slave. 

The distinction which, in the opinion of many 
respectable functionaries, the law now makes be- 
tween acts committed against a freeman and acts 
committed against a slave is in itself an evil, and an 
evil so great, that nothing but th^ strongest neces- 
sity, proved by the strongest evidence, could justify 
any Government in maintaining it. We conceive 
that the circumstances which we have already stated 
are sufficient to show that no such necessity exists. 
By removing all doubt on the subject, we shall not 
deprive the master of a power the right to which has 
never been questioned, but of a power whi^L is and 
has f^r *6ome time been, to say the' least, of dis- 
putable legality, 'and which has been held^lDy a very 
precarious tenure. 

To leave the question undecided is impqssible. 
To decide the question by putting any class of slaves 
in a worse situation than that in which they now are 
is a course which we cannot .th^pk ‘of recommending, 
and which we are certain tj^at the Government will 
not adopt. The inference seems to be, that the ques- 
tion ought^to be decided by declafing tha,t whatever 
is an ofence when committed against a freeman shall 
be also an offence whep committed againstf a slave. 
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It may perhaps be thought that, by framing the 
law in this manner, we do, in fact, virtually abolish 
slavery in British India; and undoubtedly, if the 
law as we have framed it should be really carried 
into full effect, it will at once deprive slavery of 
, those evils which are its essence, and will insure 
the speedy and natural extinction of the whole 
system. The essence of slavery, the circumstance 
which makes slavery the worst of all social evils, is 
not in our opinion this, that the master has a legal 
right to pertain services from th6 slave, but this, 
that the master has * a legal right to enforce the 
performance of those services without having re- 
course to the tribunals. He is a judge in his own 
* cause. He is armed with the powers of a ma- 
gistrate for the protection of Lis own private 
interest a|^ainst the person who pwes him ser- 
vice. Every other judge quits the bei/ch as soon 
as his own caus^ is called on. The judicial authority 
of the master begins and ends with cases in which 
hi& has a direct stake. The moment that a master is 
really deprived of this authority, the moment that 
his right to service regally becomes, like his right to 
money which he has lent, a mere civil right, which 
he can qmforce only by a civil action, the peculiarly 
odious and malignant evils of slavery disappear at once. 
The name of slavery may be retained, but the thing 
is no logger th^ same. It is evidehtly impossible 
that^any master can really obtain efficient service 
from, unwilling labourers by means of prosecution 
before the civil tribunals. Nor is there any instance 
of any country in which the relation of master and 
ser^nt is maintained by means of such actions. In 
some states of society the labourer works because 
the master inflfbt^s instant correction whenever there 
is any disobediencq or slackness. Iii*a different 
state of society, the people labour for a master be- 
cause thS master makes it worth thek while. Prac- 
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tically, we believe it wHl be found that there is no 
third way. A labourer who has neither the motive 
of the freeman nor that of the slave, who is actuated 
neither by the hope of wages nor by the dread of 
stripes, will not work at all. The master may in- 
deed, if he chooses, go before the tribunals and 
obtain a decree. But scarcely any master would 
think it worth while to do so, and scarcely any 
labourer would be spurred to constant and vigorous 
exertion by the dread of such a legal proceeding. 
In fact, we are hot even able to form to ourselves 
the idea of a society in Avhic^ the working classes 
should have no other motives to industry than the 
dread of prosecution. We understand how the 
planter of Mauritius formerly induced his negroes to 
work. He applied the lash if they loitered. We 
understand how our grooms and bearers ^re induced 
to work at' Calcutta. They are gainers by working, 
and by obtaining a good character : they are losers 
by being turned away. But in what other way ser- 
vants can be induced to work we do not understahci. 

It appears to us, therefore, that if we can really 
prevent the master from exacting service by the use 
of any violence or restraint, or by the infliction of 
any bodily hurt, one of two effects will inevitably 
follow ; ejither the master will obtain^ no service at 
all, or ‘ he will fin^d himself under the necessity of 
obtaining it ty making it a source of advantage to 
the labourer as well as to himself. A labourer^ who 
knows that if he idles, his master will not dare to 
strike him ; tfiat if he absconds, his master will not 
dare to confine him ; that his mas.ter can enforce a 
claim to service only by taking more trouble, Idling 
more time and spending tmore money than the 
service is worth, will not work for, fSar. It follows 
that if the Master wishes ithe labpurer to work at all, 
the master must have recourse to different motives, 
to the motives^* of a freeman,, to the hope of reward, 
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to the sense of reciprocal benefit. Names are of 
no consequence. It matters nothing whether the 
labourer be or or be not called a slave. All that is 
of real moment is that he should work from the 
motives and feelings of the freeman. 

^ This effect, we are satisfied, would follow if out- 
rages offered to slaves, were really punished exactly 
as outrages offered to freemen are punished. But 
we afe far indeed from thinking that, by merely 
framing the law as we have framed it, we shall pro- 
duce this effect. It is g^uite certain* that slaves are 
at present often oppressed by their masters in dis- 
tricts where the magistrates and judges conceive 
that the law now is what we propose that it shall 
henceforth be. It is therefore evident that they 
may continue to be oppressed by their masters when 
the law ha? been made perfectly dear. To an 
ignorant labourer, accustomed from his birfh to obey 
a superior for daily food, to submit without resist- 
ance to the cruelty and tyranny of that superior, 
peAaps to be transferred, like a horse or a sheep, 
from one superior to another, neither the law which 
we now propose, nor any other law, will of itself 
give freedom. It is of little use to direct fhe judge 
to punish unless we can teach the sufferer to complain. 

We have thpught it right to state this, lest we 
should mislead his Lordship in jJouncil into an 
opinion tl^t the iW, framed as we propose to frame 
it, wiy really remove all the evils of slavery, and 
that nothing more will remain to be (Jone. So far 
are we from thinking that the law, as we propose to 
frame it, will of itself effect a great practical change, 
that ^e greatly doubfrwhether even a law abolishing 
slavery would of itself tffect any great practical 
change. Our bM^ef is that even if slavery were 
expressly abolished, it rnigiit, and wodW, in some 
parts of India, still continue to exist in practice. 
We trust,* therefore, that his Lordsh'^p in Council 
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will not consider the measure which we now re* 
commend as of itself sufficient to accomplish the 
benevolent ends of the British Legislature, and to 
relieve the Indian Government from its obligation 
to watch over the interests of the slave population. 


NOTE (C). 

ON THE CHAPTER OF OFFENCES AGAINST THE STATE. 

Ik 

His Lordship in Council will perceive that, in this 
chapter, we have provided only for offences against 
the Government of India, and that we have made 
no mention of, offences against the General Govern- 
ment of the British Empire. We Ifeive done so 
because i^o appears to us doubtful to what extent his 
Lordship in Council is competent to legislate re- 
specting such offences. The Act of Parliament 
which defines the legislative power of the Council of 
India especially prohibits that body from making 
any law “which shall in any^way affect any preroga- 
tive of the Crown or the authority of Parliament, or 
any part of the unwritten laws, or constitution of 
the United Kingdom of Great Britain and Ireland, 
whereon may depend, in any degree, the allegiance 
of any persoi,' to the Crown of the’^ United^ Kingdom, 
or the sovereignty or dominion of the said ^ Crown 
over any part of the said territories.” 

It might' be argued that these words relate only 
to laws affecting the rights of the Crown and of 
Parliament, and not to lawi affecting the^^penal 
sanctions of those rights, ^nd that, therefore, though 
the Governor-general in Council ’has no power to 
absolve thg King’s subjects fropa their allegiance, he 
has power to fix the punishment to which they shall 
be liable for violating their allegiance. R seems to 
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us, however, that there is the closest connexion in 
this case between the right anh the penal sanction ; 
that a power to alter the sanction amounts to a 
power to abolish the right; and that Parliament, 
which withheld from the Indian Legislature one of 
tiiose powers, cannot be supposed to have intended 
to grant the other. , 

If the Grovernor-general in Council has^the legal 
power ’to fix the punishment of a subject who should, 
in the territories of the East India Company, con- 
spire the d#ath of the King, or levy Var against the 
King, then the GovernoVgeneral in Council has the 
legal power to fix that punishment at a fine of one 
anna ; and it is plain that a law which should fix 
such a fine as the only punishment of regicide and 
rebellion would be a law virtually absolving all sub- 
jects within •the territories of the East India Com- 
pany from their allegiance. » 

This part of J:he penal law, therefore, we have 
not ventured to touch. We leave it to the Imperial 
Legislature. But we trust that we may be permitted 
to suggest to his Lordship in Council that the early 
attention of the Home, authorities should be called 
to this subject. • 

There,is no doubt that the criminal statute law 
of England is not binding generally on a native of 
India in the Iviofussil. Whether the stafute law 
relating is treasofi be binding on sucK^'a native is a 
•quest^pn with respect to which we do not venture to 
give ^decided opinion. It seems to us exceedingly 
doubtful whether that part of the statute law be 
binding on such a native. It is quite certain that 
no C5urt has ever enforced it against such a native ; 
and that, in the opinioi^ of many respectable and 
intelligent judicial officers in the service of the 
Company, it could ijot legally be enforced against 
such a native. Nor are the Company’s judicial 
officers, by whom alone such a native •can legally be 
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tried, likely, to be accurately acquainted with the 
statute law of England on the subject of treason, or 
with the mass of constructions and precedents by 
which that law has been overlaid. If such a native 
be not punishable under the English statute law of 
treason, it is difficult to say under what law he could^ 
be punished for that crime. The regulations contain 
nothing qn the subject. The Council of India, we 
conceive, is not competent to legislate respecting it. 
The Mahomedan law might possibly be so violently 
strained as to re’ach it in Bengal and in the Madras 
Presidency ; and in the Bombay Presidency it might 
possibly be brought within that clause which arms 
the Courts with an enormous discretion in cases in 
which they conceive that morality and social order* 
require protection. But there are, in our opinion^ 
strong reason^ against retaining either* the Maho- 
medan penal law, or the sweeping clause of the 
Bombay Eegulations, to which we have referred. 

It may be added that the provision of the Bom- 
bay Eegulations, to which we have referred, applies 
only to persons who profess a religion with which 
a system of penal law is ijaseparably connected. 
Unless, tiierefore, the English statute law on the 
subject of treason applies to natives in the.Mofussil, 
a point respecting which we entertain great*doubt, a 
native (Christian who should, at Surat, assist the 
levying of wab, not against the Coinpany’% Grovern- 
ment, but against the British Crown, would be Jiable 
to no punishment whatever. , 

This anomalous state of things may be, in some 
degree, explained by the singular manner in which 
the British Empire grew up in India, TheTEast 
India Company was, during a long course of years, 
in theory at least, under two mastel^s. It was sub- 
ject to theitKing of England ; ^t was subject also to 
the great Mogul. It derivM its corporate existence 
from the British Parliament, It held its territorial 
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possessions by a grant from the Durbar of Delhi. 
The situation of the native’ subjects of the Com- 
pany bore some analogy to that of the inhabitants 
of Mindelheim, while that fief of the empire was 
held by the Duke of Marlborough. The inhabi- 
^tants of Mindelheim were subjects of the Duke 
of Marlborough, but they owed no allegiance to the 
English Crown, though their sovereign was subject 
to that Crown. It was in this way that Ibhe British 
Empire in India originated. It was long considered 
as a wis% policy to disguise the real power of the 
English under the fdhns of vassalage, and to leave 
to the Mogul and his Viceroys the empty honours of 
a sovereignty which was really held by the Company. 
This policy was abandoned slowly and by impercep- 
tible degrees. The recognition of the supremacy of 
the King^of Delhi appeared on the seal of the 
British Government down to a late period, and on 
its coin down ^ to a still later period. A great 
change has indeed taken place since the grant of the 
Dewannee of the lower provinces to the Company, 
but it has taken place so gradually, that, though it 
would be absurd to that the natives of British 
India are now subjects of his Majesty, it would be 
impossible to point out the particular time when 
they became so. 

To these circumstances we attribute mbst of the 
anomalies which are to be found in t]te legal relation 
subsisting between the natives of British India and 
the .General Government of the empire. It seems 
highly desirable that the Imperial Legislature should 
do what cannot be done by the Local Legislature, 
anft should pass a lg.w of high treason for the terri- 
tories of the East Indi|i Company. As far, indeed, 
as respects the royal person, the present state of the 
law, though in* theory upseemly, is jiot likely to 
cause any practical evil. It is highly improbable 
that any English King will visit his Indian dominions. 
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or that any plot, having for its object the death of 
an English King, will eVer extend its ramifications 
to India. But it is by no means improbable that 
persons residing in the territories of the East India 
Company may be parties to the levying of war 
against the British Crown, without violating any local ^ 
regulation. If any insurrection were to take place 
in any of the British dominions in the Eastern Seas, 
in Ceylon, ^for example, or in Mauritius, it is by no 
means improbable that persons residing within the 
Company’s territories might furnish information and 
stores to the rebels. And if this were done by a 
person not subject to the jurisdiction of the Courts 
established by Koyal Charter, we are satisfied that 
there would be the most serious difficulty in bringing 
the criminal to legal punishment. 

We have, his Lordship in Council wfxl perceive, 
made the abetting of hostilities against the Govern- 
ment, in certain cases, a separate offience, instead of 
leaving it to the operation of the general law laid 
down in the chapter on abetment. We have done so 
for two reasons. In the first place, war may be 
waged against the Government by persons in whom 
it is no offence to wage such war, by foreign princes 
and their subjects. Our general rules ontho subject 
of abetment would apply to the case of at person 
residing ifi the British territories, who should abet a 
subject of the"^, British Government^'in waging war 
against that Government ; but they would not rpach 
the case of a person who, while residing in the 
British territories, should abet the waging of war by 
any foreign prince against the British Government. 
In the second place, we agree wth the great bddy 
of legislators in thinking, tj;iat though in general a 
person who has been a party to a criminal design 
which has noj* been carried into fffect, ought not to 
be punished so severely as if that design had been 
carried into effect, yet an exception to this rille must 
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be made with respect to high offences, against the 
state; for state-crimes, and especially the most 
heinous and . formidable state-crimes, have this 
peculiarity, that if they are successfully committed, 
the criminal is almost always secure from punishment. 
Jhe murderer is in greater danger after his victim 
is despatched than before. The thief is in greater 
danger after the purse is taken than before. But 
the rebel is out of danger as soon as he has sub- 
verted the Government. As the penal law is 
impotent against a successful rebel, it is consequently 
necessary that it should be made strong and sharp 
against the first beginnings , of rebellion, against 
treasonable designs which have been carried no 
^further than plots and preparations. We have there- 
fore not thought it expedient to leave such plots and 
preparationf to the ordinary law of abetment. That 
law is framed on principles which, th^^rugh they 
appear to us to quite sound, as respects the great 
majority of offences, would be inapplicable here. 
UHder that general law, a conspiracy for the sub- 
version of the Government would not be punished 
at all if the conspiratprs were detected before they 
had done more than discuss plans, adopt lesolutions 
and inte5;change promises of fidelity. A conspiracy 
for the subversion of the Government, which should 
be carried as far as the gunpowder treason or the 
assassination plof against William ^the^ Third, would 
be pqnished very much less severely than the coun- 
terfeiing of a rupee, or the presenting of a forged 
checque. We have, therefore, thought it absolutely 
necessary to make separate provision for the previous 
abeffiing of great state offences. The subsequent 
abetting of such offence niay, we think, without 
inconvenience, be left to be dealt with according to 
the general law. ^ 
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NOTE (D). 

ON THE CHAPTER OF OFFENCES RELATING TO THE 

ARMY AND NAVY. 

r 

A FEW words will explain the necessity of having 
some provisions of the nature of those which are 
contained* in this chapter. 

It is obvious that a person who, not being him- 
self subject to military law, exhorts or ajisists those 
who are subject to military law to commit gross 
breaches of discipline, is a proper subject of punish- 
ment. But the general law respecting the abetting 
of offences will not reach such a person ; nor, framed 
as it is, would it be desirable that it should reach 
him. It would not reach him, because 'the military 
delinquen^^y which he has abetted is not punishable 
by this code, and therefore is pot, in our legal 
nomenclature, an offence. Nor is it desirable that 
the punishment of a person not military, who has 
abetted a breach of military discipline, should be 
fixed according to the principles on which we have 
proceeded in framing the law oi abetment. We 
have provided that the punishment of the abettor of 
an offence shall be equal or proportional to the 
punishment of the person who commits that offence 
and this seems to us a sound principle wh^ applied 
only to the punishments provided by this code. But 
the military penal law is, and must necessarily be, 
far more severe than that under which the body of 
the people live. The severity of the military penal 
law can be justified only by. reasons drawn froifi'the 
peculiar habits and duties^of soldiers, and from the 
peculiar relation in which they stand to the Grovern- 
ment. Thp extension of such severity .to persons 
not members of the military profession appears to us 
altogether un\^arrantable. If a person, nof military. 
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who abets a breach of military discipline, should be 
made liable to a punishment regulated, according to 
our general rules, by the punishment to which such 
a breach of discipline renders a soldier liable, the 
whole symmetry of the penal law would be destroyed. 

« He who should induce a soldier to disobey any order 
of a commanding officer would be liable to be pun- 
ished more severely than a dacoit, a professional thug, 
an incendiary, a ravisher, or a kidnapper. We have 
attempted in this chapter to provide, in a manner 
more consistent with the general character of the 
code, for the punishment of persons who, not being 
military, abet military crimes. 


NOTE (E). ^ 

ON THE CHAP^I^R OF THE ABUSE OF THE POWERS OF 
• PUBLIC SERVANTS. 

This chapter is intended to reach offences which are 
committed by public .servants, and which are of such 
a description that they can be committed by public 
servant^ alone. 

Wet have found considerable difficulty in drawing 
the line between public -servants and the great mass 
of the ftommuifity. We hope that .the description 
whigh we have given in clause 14 will be found to 
comprehend all those whom it is desirable to bring 
under this part of the law, and we trust that, when 
the code of procedure is completed, this description 
m^y be made both more accurate and more concise. 

Those offences which are common between public 
servants and other members of the community, we 
leave to the genera^ provisions of the co^e. If a publio 
servant embezzles public money, we leave him to the 
ordinary law of criminal breach of trust. If he. 
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falsely pretends to have disbursed money for the 
public, and by this deception induces the Grovernment 
to allow it in his accounts, we leave him to the ordi- 
nary law of cheating. If he produces forged vouchers 
to back his statement, we leave him to the ordinary 
law of forgery. We see no reason for punishing ^ 
these offences more severely when the Grovernment 
suffers by them than when private people suffer. A 
Government, indeed, which does not consider the 
sufferings of private individuals as its own, is not 
only selfish but shortsighted in its selfishn««s. The 
revenue is drawn from the wealth of individuals, and 
every act of dishonest spoliation which tends to 
render individuals insecure in the enjoyment of their 
wealth is really an injury to the revenue. On every 
account, therefore, we think it desirable that the 
property of the state should, in general, bfe protected 
by exactly 'the same laws which are considered as 
sufficient for the protection of the ^property of the 
subject. 

We are not without apprehension that we may 
be thought to have treated the transgressions of 
public servants too favourably, to have passed by 
without n(stice some malpractices which deserve 
punishment, and where we have provided ^ punish- 
ments, to have seldom made those punishments suf- 
ficiently severe. 

It is true that we have altogether om#tted to 
provide any punishment for some kinds of mispon- 
duct on the part of public servants. It is true also, 
that the punishments which we propose in this 
chapter are not generally proportioned either to the 
evil which the abuse of power ^produces, or to the 
depravity of a man who, having been entrusted with 
power for the public benefit, employ^ that power to 
gratify his o^n cupidity oj revenge. 

But it is to be remembered that there is a marked 
distinction between the penal clauses contained in 
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this chapter and the other penal clauses of the code. 
In general a penal clause set^ forth the whole punish- 
ment which can be inflicted on an offender by any 
public authority. The penalty of theft, of breach of 
trust, of cheating, of extortion, of assault, of defama- 
tion, has been fixed on the supposition that it is the 
whole penalty which the criminal is to suffer, and 
that no power in the state can make any addition to 
it. But the penalty of an offence committed by a 
public functionary in the exercise of his public func- 
tions hag been fixed on the supposition that it will 
often be only a part, hnd a small part, of the penalty 
which he will suffer. It is in the power of the 
Gk)vernment to punish him for many acts which the 
law has not made punishable. It is in the power of 
the Government to add to any sentence pronounced 
by the Ciurts another sentence which will often be 
even more terrible. To a man whose subsistence is 
derived from 4)fficial emoluments, whose habits are 
formed to official business, and whose whole ambition 
?s fixed on official promotion, degradation to a lower 
post is a punishment ; dismissal from the public ser- 
vice is a punishment sufficient even for a serious 
offence. The mere knowledge that his character has 
sufferej^ in the opinion of those superiors on whom 
his advancement depends probably gives him as much 
pain as a heavy fine. . 

Th^ is t(f a great degree “ thj/ case in every 
country, and assuredly not less in India than in any 
oth^r country. Indeed, those servants of the Company 
by whom all the higher offices in the Indian Govern- 
ment are filled, entertain a feeling about their situa- 
tlbns very different from that which is found among 
political men in Englajid. It is natural that they 
should entertain such a feeling. They are set apart 
at an early age* as^per song destined toehold offices in 
India, Their education is conducted at home with 
that vifew. They are transferred when just entering 
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on manhood to the country which they are to govern. 
They pass the TDest years of their lives in acquiring 
knowledge which is most important to men who are 
to fill high situations in India, but which in any other 
walk of life would bring little profit and little dis- 
tinction, in mastering languages which, when they ^ 
quit this country, are useless to them, in studying a 
vast and complicated system of revenue which is 
altogether peculiar to the East, in becoming inti- 
mately acquainted with the interests, the resources 
and the projects of potentates whose very existence is 
unknown even to educated men* in Europe. To such 
a man, dismissal from the service of the Indian 
Grovemment is generally a very great calamity. His 
life has been thrown away. It has been passed in 
acquiring inform?^tion and experience which, in any 
pursuit to which he may now betake himself, will 
be of little er no*" service to him. There are there- 
fore few convenanted servants of the , Company who, 
even if they were men destitute of all honourable 
feeling, would not look on dismissal from the service 
as a most severe punishment. But the covenanted 
servants of the Company are English gentlemen, that 
is to say, they are persons to whom the ruin of their 
fortunes is less terrible than the ruin of their, charac- 
ters. There are few of them, we believe, to<*whom 
an intimation that their integrity was suspected by 
the Grovernmerdi W^ould not give mfbre paju than 
a sentence of six months’ imprisonment for an offence 
not of a disgraceful kind, and to many of them death 
itself would appear less dreadful than ignominious 
expulsion from the body of which they are members. 

Thus dismissal from the publip service is a pun- 
ishment exceedingly dreaded J)y public functionaries, 
and most dreaded in this country hy the highest 
class of publii? functionarieg. Nor is this all. It is 
not merely a severe punishment, but it is also a 
punishment which is far more likely to be ihflicted 
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than many punishments which are . less severe. 
Those who are legally competent to inflict it are 
bound by no rules, except those which their own dis- 
cretion may impose on them. For what kind and 
degree of delinquency they shall inflict it, by what 
evidence that delinquency shall be established, by 
what tribunals the inquiry shall be conducted ; nay, 
whether there shall be any delinquency, any evidence, 
any tribunal, is absolutely in their breasts. They 
may inflict this punishment, and may be justified in 
inflicting 4t for transgressions which are not suscep- 
tible of precise definition, and which have not been 
substantiated by decisive proof. They may be justi- 
^fied in inflicting it, because many petty circumstances, 
each of which separately would be too trivial for 
notice, have, when taken together,- satisfied them 
that a functionary is unfit for any public employment. 
They may be justified in inflicting it, because they 
strongly suspect him of guilt which they cannot 
byng home to him by evidence to which a Zillah 
judge would pay any attention. Most of what we 
have said of the punishment of dismissal from office 
applies, though not in the same degree, to the 
slighter punishments of censure, suspension and re- 
moval from a higher to a lower post. 

We have pjiown that public functionpies are 
liable not only to the punishments provided by this 
<jode, but also \o other peculiar punishments of 
great severity. It seems therefore to follow, that if 
those* who possess the power of inflicting these 
peculiar punishments can be trusted, some mal- 
practices of public functionaries may be safely left 
unnoticed in this code, and that other malpractices 
need not be visited with legal punishment so rigorous 
ns their enormity might seem to merit. The Exe- 
cutive Grovernment„ in owz opinion, deserves to be 
trusted. At aU events it must be trusted ; for it is 
quite certain that no laws will prevent corruption 
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and oppression on the part of the servants of the 
Indian Government, if that Government is inclined 
to screen the offenders. The Government, to say 
nothing of the vast influence which it can indirectly 
exert, appoints, promotes and removes judges at its 
discretion. It can remit any sentence pronounce(} 
by the Courts. It can, therefore, if it be not honestly 
disposed to correct ofl&cial abuses, render any penal 
clauses directed against such abuses almost wholly 
inoperative. And if it be honestly disposed, as we 
firmly believe that it is, to correct officiah abuses, it 
will use for that purpose its Jlower of rewarding and 
punishing its servants. 

It will be seen that we propose, under clause 138, 
to punish with imprisonment for a term not exceed- 
ing three years,, or with fine, or both, the corruption 
of public functionaries. The punishnl^nt of fine 
will, we tiiink, be found very efficacious in cases of 
this description, if the judges exercise the power 
given them as they ought to do, and compel the 
delinquent to deliver up the whole of his ill-gotfen 
wealth. 

The mere taking of presents by a public func- 
tionary, v:hen it cannot be proved that such presents 
were corruptly taken, we have made penal oply in one 
particular case, to which we shall hereaftcF call the 
attention of his Lordship in Council. We have not 
made the takipg of presents by pdblic fuiKitionaries 
generally penal ; because, though we think that it is 
a practice which ought to be carefully watched and 
often severely punished, we are not satisfied that it 
is possible to frame any law on the subject which 
would not be rendered inoperative either by its ex- 
treme severity or by its extreme laxity. Absolutely 
to prohibit all public functionaries from taking pre- 
sents woul(^ be to prohit>it a sqn irom contributing 
to the support of a father, a father from giving a 
portion with a»daughter, a brother from extricating 
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a brother from pecuniary difficulties. No govern- 
ment would wish to present persons intimately 
connected by blood, by marriage or by friendship^ 
from rendering services to each other ; and no tribu- 
nals would enforce a law which should make the 
rendering of such services a crime. Where no such 
close connexion exists, the receiving of large pre- 
sents by a public functionary is generally a very 
suspicious proceeding. But a lime, a wreath of 
flowers, a slice of betel nut, a drop of atar of roses 
poured on his handkerchief, are presents which it 
would in this country *be held churlish to refuse, and 
which cannot possibly corrupt the most mercenary 
of mankind. Other presents of more value than 
these may, on account of their peculiar nature, be 
accepted, without affording any ground for suspicion. 
Luxuries ^cially consumed accordiiig to the usages 
of hospitality are presents of this description. It 
would be unreasonable to treat a man in office as a 
criminal for drinking many rupees-worth of cham- 
j^gne in a year at the table of an acquaintance ; 
though if he were to suffer one of his subordinates 
to accept even a single rupee in specie, he might 
deserve exemplary punishment. 

It appears to us, therefore, that the taking of 
present* where a corrupt motive cannot ^e proved, 
ought not in general to be a crime cognizable by the 
Courts. * WhetBer in any particular case it ought to 
be punished or not will depend on innumerable cir- 
cumstances, which it is impossible accurately to 
define, on the amount of the present^, on the nature 
of the present, on the relation in which the giver 
and receiver stand^to* each other. Suppose that a 
wealthy English agent, who is interested in a young 
civil servant cff J^he Company, were to pay the debts 
of that civil servapt; or,o suppose thpjt a resident 
were to furnish money to enable his invalid assistant 
to proceed to the Cape. In these triJnsactions there 
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might be nothing which the most scrupulous could 
disapprove ; but the cai^e would be widely different 
if a wealthy native Zemindar were to pay the debts 
of a Collector of his district, or if any of the officers 
at the residency were to receive money from the 
minister of a foreign power. In such a case, though , 
it might be impossible to proven a corrupt motive, we 
think that the Grovemment would be inexcusable if 
it suffered the delinquent to remain in the public 
service. 

We have hitherto put only extreme cases, cases 
in which it is clear that the taking of presents ought 
not to be punished, or cases in which it is clear that 
the taking of presents ought to be severely punished. 
But between the extremes lie an immense variety of 
cases, some of which call for severe punishment, 
some for milder punishment, some for cetrsure, some 
for gentle ' admonition, while some ought to be 
tolerated. We have said that if a Collector were to 
accept a large present of money from a wealthy 
native Zemindar, he would deserve to be turned out 
of the service. But if the Collector were to accept 
such a present from an English indigo planter, the 
case would be different. The indigo planter might 
be his uncle, his brother, his father-in-law, his 
brother-in-law. In that case there ^ might be no 
impropriety in the transaction. A^ain, if a native 
in the public Service were to accept a present from 
a Zemindar who was connected with him by blood, 
marriage or friendship, there might be no impropriety 
in the transaction. 

By the Act of Parliament to which the mal- 
practices of the first British eonquerors of India 
gave occasion, the servant&^of the Company were 
forbidden to receive presents frojn*^ Asiatics, but 
were left at Jiberty to receive presents from Euro- 
peans. The legislators of that time appear to have 
proceeded on Sie supposition that the servants of 
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the Company would all be Englishmen, and that no 
Englishman would ever hawe any such connexion 
with any native as would render the receiving of 
presents from that native unobjectionable. 

Natives are now declared by law to be competent 
to hold any post in the Company’s service. It would 
evidently be improper to interdict an Asiatic in the 
service of the Company from receiving pecuniary 
assistance from his Asiatic father, or from receiving 
a portion with an Asiatic bride. It seems to us 
therefor^ that the rule laid down by Parliament, 
though it will still be tn many cases an excellent rule 
of evidence, ought not, under the altered circum- 
stances of India, to continue to be a rule of law. 

Again, it ought to be remembered that the Euro- 
pean and native races are not at present divided from 
each othen by so strong a line of separation as at 
the time when the British Parliament laid down the 
rule which we are considering. The interval is still 
wide, but it by no means appears to us as it appeared 
1^) the legislators of the last generation, to be im- 
passable. It is evident, therefore, that the rule 
formerly laid down by Parliament is constantly be- 
coming less and less applicable to the state of India. 
On these grounds we have thought it advisable to 
leave jhis matter to the Executive Government, 
which will doubtless promulgate from tinle to time 
such rules as iif may deem propefr, and will enforce 
submission to those rules by visiting its disobedient 
servants with censure, with degradation, or with 
dismissal from the public service, according to the 
circumstances of every case. 

• We have thoug^ht .it desirable to make one ex- 
ception. We propose ^hat a judge who accepts any 
valuable thing by way of gift from one whom he 
knows to be a ^aintiff or a defendant in any cause 
pending in his Court slmll be severely punished. 
This rule is not to extend to the liking of food in 
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the interchange of ordinary civilities. It appears 
to us that the objections which we have made to a 
general law prohibiting the receipt of presents by 
public functionaries do not apply to this clause. 
The rule is clear and definite. The practice against 
which it is directed is not a practice which ought 
sometimes to be encouraged, and sometimes to be 
tolerated. It ought always, and under all circum- 
stances, to be discouraged. It therefore appears to 
unite all the characteristics which mark out a prac- 
tice as a fit object of penal legislation. ^ 

The only other penal provision of this chapter to 
which we think it necessary to call the attention of 
his Lordship in Council is that which is contained 
in clause 149. 

We are of opinion that the preceding clauses, and 
the power which the Government possesses of sus- 
pending, degrading and dismissing public func- 
tionaries, will be found sufficient to prevent gross 
abuses. But there will remain a crowd of petty 
offences with which it is very difficult to deal, offences 
which separately are too slight to be brought before 
the criminal tribunals, which will sometimes be 
committed , by good public servants, and which 
therefore it would be inexpedient to punish by re- 
moval from office, yet which will be very often 
committed if they can be committed with impunity, 
and which, if often committed, would im;pair the 
efficiency of all* departments of the administration, 
and would produce infinite vexation to the body of 
the people. 

By the existing laws of all the presidencies, a 
summary judicial power is giyen^in certain cases^to 
certain official superiors for the purpose of restrain- 
ing their subordinates. We are inclined to believe 
that this is a wholesome gower, and* that it has, in 
the great majority of cases, been ‘honestly employed 
for the protection of the public. We propose there- 
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fore to adopt the principle, and to make the system 
uniform through all the provinces of the empire, and 
through all the departments of the public service. 
We propose that a public functionary who is guilty 
of neglect of duty, who treats his superiors with dis- 
respect, or who disobeys the lawful orders given by 
them for his guidance, shall be liable to a fine not 
exceeding the official pay which he i^eceives in three 
months. In default of payment he will be liable (see 
clause 54) to seven days’ imprisonment. 

In th% code of procedure we think that it will be 
proper to provide that the power of awarding this 
penalty shall be given, not to the ordinary tribunals, 
but to the official superiors of the offender. Thus, 
if a subordinate officer employed in the collection of 
revenue should incur this penalty, it will be imposed 
by the collfector, and the appeal will probably be to 
the Board of Kevenue. If an officer employed to 
execute the protess of a Zillah Court should neglect 
his duty, the fine will be imposed by the Zillah 
judge, and the appeal will probably be to the Sudder 
Court. If the offence should be committed by a Tide- 
waiter, the Collector of Customs for the port will 
probably impose the penalty, and the ap^al will be 
to the Board of Customs. These instances we give 
merely as illustrations of what, at present, appears 
to us desirable. ^ The details of tljis part of the law 
of procedure cannot be arranged without much con- 
sideration and inquiry. 

One important question still remains to be con- 
sidered. We are of opinion that we have provided 
sufficient punishment for the public servant who 
receives a bribe. But it may be doubted whether 
vre have provided sufficient punishment for the person 
who offers it. •TJie person who, without any demand 
express or -implied on the «part of a public servant, 
volunteers an offer of a bribe, and induces that public 
servant to accept it, will be punish^le under the 
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general rule contained |n clause 88 as an instigator,. 
But the person who complies with a depaand, how- 
ever signified, on the part of a public servant, cannot 
be considered as guilty of instigating that public 
servant to receive a bribe. We do not propose that 
such a person shall be liable to any punishment/ 
and, as this omission may possibly appear censurable 
to many persons, we are desirous to explain our 
reasons. 

In all states of society the receiving of a bribe is 
a bad action, and may properly be made ptmishable. 
But whether the giving of a bribe ought or ought 
not to be punished, is a question which does not 
admit of a short and general answer. There are . 
countries in which the giver of a bribe ought to be 
more severely jiunished than the receiver. There 
are countries, on the other hand, in which the giving 
of a bribe may be what it is not desirable to visit 
with any punishment. In a country situated like 
England, the giver of a bribe is generally far mc^e 
deserving of punishment than the receiver. The 
giver is generally the tempter, the receiver is the 
tempted. The giver is generally rich, powerful, well 
educated; the receiver, needy and ignorant. The 
giver is under no apprehension of sufieving any 
injury if«he refuses to give. It is not by fear, but 
by ambition, that he is generally induced to part with 
his money. Such a person is a proper subject of 
punishment. But there are countries where the 
case is widely, different ; where men give bribes to 
magistrates from exactly the same feeling which 
leads them to give their purses to robbers or to pay 
ransom to pirates ; where men ^ve bribes because^ 
no man can, without a bribd, obtain common justice. 
In such countries we think that the ^ving of bribes 
is not a proper subject of punishment. It would be 
as absurd, in such a state of society, to reproach the 
giver of a bribe with corrupting the virtue of publie 
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servants, as it would be to say that the traveller who 
delivers his money when a jlistol is held to his breast 
corrupts the virtue of the highwayman. 

We would by no means be understood to say that 
India, under the British Grovemment, is in a state 
answering to this last description. Still we fear it is 
undeniable that corjruption does prevail to a great 
extent among the lower class of public functionaries ; 
that the power which those functionaries possess 
renders them formidable to the body of the people ; 
that in tfee great majority of cases the receiver of the 
bribe is really the teiflpter, and that the giver of the 
bribe is really acting in self-defence. 

Under these circumstances, we are strongly of 
opinion that it would be unjust and cruel to punish 
the giving of a bribe in any case in which it could 
not be prtved that the giver had jreally by his in- 
stigations corrupted the virtue of a public servant, 
who, unless tejpiptation had been put in his way, 
would have acted uprightly. 


NOTE (F). 

ON THE CHAPTER OF CONTEMPTS OF THE, LAWFUL 
AUTHORITY OF PUBLIC J^ERVANTS. 

We were at first disposed to have one chapter for 
contempts of the lawful authority of Courts of Justice, 
another for contempts of the lawfCil authority of 
Officers of Kevenue, and a third for contempts of the 
lawful authority of , Officers of Police. But we soon 
found that these three ^apters would be almost the 
same, word fo» word. It appeared to us also that, in 
the existing state of the ciyil administration of India> 
the separation whicK we were at first inclined to make 
would produce nothing but perplexitjfc. The functions 
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of Magistrate and Collector are very frequently united 
in the same person ; and that person is perpetually 
called upon, both as Magistrate and Collector, to 
perform acts which are judicial in their nature, to try 
offenders, and to decide litigated questions of civil 
right. While the division of labour between the^ 
different departments of the public service is so im- 
perfect, it would be idle to make nice distinctions 
between those departments in the penal code. 

In order to frame this chapter, we went carefully 
through the existing regulations of the t^ee presi- 
dencies, and extracted the nurfierous penal provisions 
which are intended to enforce obedience to the lawful 
authority of different classes of public servants. 
Having collected these provisions, and discarded a 
very few which we thought obviously unreasonable 
or superfluous, we proceeded to analyse the rest. 

It is possible that our analysis may be imperfect ; 
and it is highly probable that the puijishments which 
we propose may require some modification. It will 
be seen that we propose the same punishment for dil 
the offences which fall, in our analysis, under the 
same head. For example ; one head is the omitting 
to obey the lawful summons of a public servant. For 
this offence we have only one punishment ; and this 
punishment will be applicable alike to the .witness 
who omits to obey the lawful summons of the Court 
of Sudder Dewanliy Adawlut, to the witqpss who 
omits to obey the lawful summons of a moonsiff, to 
the putwarree who in Bengal omits to obey the lawful 
summons of the Collector, to the ryot who in the 
Madras Presidency omits to obey the lawful sum- 
mons of the Collector, to the Jtrader who in the 
same presidency omits to attend a meeting lawfully 
convened for the distribution of the "V^izabuddy. In 
the same manner we propose one j)uiiishmQnt for the 
captain of a sliip in the Hooghly who illegally refuses 
U> admit a custem-house officer on board, for a land- 
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holder who refuses to admit a surveyor lawfully com- 
missioned by the Collector ib measure land, for a 
distiller who refuses to admit the proper officer to 
examine his distillery. Again, we propose the same 
punishment for the person who resists the taking of 
goods in execution under a decree of a Court of 
Justice, for the persqn who resists the taking of 
property by way of distress for arrears of revenue, 
for the person who resists the seizure of salt by lawful 
authority, for the person who resists the seizure of a 
boat in d^ult of toll by. lawful authority, for the 
person who resists the Seizure of smuggled goods by 
lawful authority. 

We ‘are sensible that there may be reasons which 
have escaped us for making distinctions in punish- 
ment between offences which in our olassification fall 
under the ^me head. But it is impossible to find 
in any single person, or in any small body of per- 
sons, so extensive and minute a knowledge of every 
province of India, and of every department of the 
public service, as would be a security against errors 
of this description. We have no doubt that if his 
Lordship in Council directs the code to be published 
for general information, valuable suggestioiw will be 
received ^om servants of the Company in different 
parts of India, and that those suggestions will enable 
the Government to modify the provisions which we 
propose, J)y int/oducing proper aggravations and 
mitigations. 

The only provision which appears to us to require 
any further explanation is that which is contained 
in clause 182 . 

We have, to the best of our ability, framed laws 
against acts which ought io be repressed at all times 
and places, or at ^imes and places which it is in our 
p|ower to define. Bjit them are acts w];iich at one 
time and place are perfectly innocent, and which at 
another time or place are proper subjects of punish- 
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ment ; nor is it always possible for the legislator to 
say at what time or at what place such acts ought tO' 
be punishable. 

Thus it may happen that a religious procession 
which is in itself perfectly legal, and which, while it 
passes through many quarters of a town, is perfectlj' 
harmless, cannot without great risk of tumult and 
outrage be suffered to turn down a particular street 
inhabited by persons who hold the ceremony in ab- 
horrence, and whose passions are excited by being 
forced to witness it. Again, there are n^ny Hindoo 
rites which in Hindoo temple1& and religious assemblies 
the law tolerates, but which could not with propriety 
be exhibited in a place which English gentlemen and 
ladies were in the habit of frequenting for purposed 
of exercise. Again, at a particular season hydro- 
phobia may be common among the dc'gs at a par- 
ticular p?iace, and it may be highly advisable that all 
people at that place should keep ^eir dogs strictly 
confined. Again, there may be a particular place in 
a town which the people are in the habit of usin^ as 
a receptacle for filth. In general this practice may 
do no harm, but an unhealthy season may arrive 
when iti may be dangerous to the health of the popu- 
lation, and under such circumstances it is evidently 
desirable that no person should be allowecf ,to add to 
the nuisance. It is evident that it is utterly im- 
possible for tl^e legislature to mark out tl^p route of 
all the religious processions in India, to specify all 
the public walks frequented by English ladies and 
gentlemen, tb foresee in what months and in what 
places hydrophobia will be common among dogs, or 
when a particular dunghill mi^y become dangdirous* 
to the health of a town. is equally evident that 
it would be unjust to punish a jgerson who cannot 
be proved ^to have act|id with bad indentions for 
doing to-day what yesterday was a perfectly innocent 
act, or for doing in one street what it would be per- 
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fectly innocent to do in another street, without giving 
him some notice. • 

What we propose, therefore, is to empower the 
local authorities to forbid acts which these authori- 
ties consider as dangerous to the public tranquillity, 
health, safety or convenience, and to make it an 
offence in a person to (Jo anything which that person 
knows to be so forbidden, and which may endanger 
the public tranquillity, health, safety or convenience. 
It will be observed that we do not give to the local 
authoritiesi^the power of arbitrarily making anything 
an offence; for unless the Court before which the 
person who disobeys the order is tried shall be of 
opinion that he has done something tending to 
endanger the public tranquillity, health, safety or 
convenience, he will be liable to i\o punishment. 
The effect of the order of the local authority will be 
merely to deprive the person who knowinglp disobeys 
the order of the 4)lea that he had no bad intentions. 
He will not be permitted to allege that if he has 
cafised harm, or risk of harm, it was without hia 
knowledge. 

Thus, if in a town where no order for the chaining 
up of dogs has been made, A. suffers his d[£ig to run 
about loq^e, A. will be lialDle to no punishment for 
any mischief which the animal may do, unless it can 
be shown that A. knew the animal to be d^gerous. 
But if ai^ order for confining dog^ has been issued, 
and if A. knew of that order, it will *be no defence 
for him to allege, and even to prove, that he believed 
his dog to be perfectly harmless. If the Court think 
that A.’s disobedience has caused harm, or risk of 
hartn, A. will be liaise to punishment. On the other 
hand, if the Court thinly that there was no danger, 
and that the loeal order was a foolish one, A. will not 
be liable to puni^ment. 

We see some objections to the way in which we 
have framed this part of the law ; but we are unable 
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to frame it better. On the one hand, it is, as we 
have shown, absolutel;!^ necessary to have some local 
rules which shall not require the sanction of the 
legislature. On the other hand, we are sensible 
that there is the greatest reason to apprehend much 
petty tyranny and vexation from such rules ; and thie 
although the framers of those rules may be very ex- 
cellent and able men. There is scarcely any dis- 
position in a rtiler more prejudicial to the happiness 
of the people than a meddling disposition. Yet, 
experience shows us that it is a dispositito which is 
often found in company with the best intentions, 
with great activity and energy, and with a sincere 
regard for the interest of the community. A publiq 
servant of more than ordinary zeal and industry, 
unless he ha\&e very much more than ordinary 
judgment, is the very man who is likfely to harass 
the people under his care with needless restrictions. 
We have, therefore, thought it necessary to provide 
that no person should be punished merely for dis- 
obeying a local order, unless it be made to appear 
that the disobedience has been attended with evil, 
or risk of evil. Thus no person will be punished for 
disobeyiii^g an idle and vexatious order. 

The mode of promulgating these orders belongs 
to the code of procedure, which will of course con- 
tain such provisions as may be required for the 
purpose of en^jibling the Grovernment to exercise a 
constant and efficient control over its local officers. 


NOTE 

ON THE CHAPTER OF OTFENCES RELATING TO 

PUBLIC JUSTICE.. 

Many offerifees which interfere with the administra- 
tion of justice are sufficiently provided for in other 
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chapters, particularly in the chapter relating to con- 
tempts of the lawful authority of public servants* 
There still remain, however, some offences of that 
description for which the present chapter is intended 
to provide. 

The rules which we propose touching the offence 
of attempting to impose on a Court of Justice by 
false evidence differ from those of the English law, 
and of the codes which we have had ati opportunity 
of consulting. 

It app^rs to us, in the first place, that the 
offence which we have designated as the fabricating 
of false evidence is not punished with adequate 
severity under any of the systems to which we refer. 
This may perhaps be because the offence, in its 
aggravated forms, is not one of very frequent occur- 
rence in western countries. It is notorious, however, 
that in this country the practice is exceedingly com- 
mon, and for obvjous reasons. The mere assertion 
of a witness commands far less respect in India than 
in Europe, or in the United States of America. In 
countries in which the standard of morality is high, 
direct evidence is generally considered as the best 
evidence. In England assuredly it is so coziiiidered, 
and its value, as compared with the value of circum- 
stantial evidence, is perhaps overrated by the great 
majority of the population. But in India we have 
reason to ]jelieve ftiat the case is diffiferent. A judge, 
after he has heard a transaction related in the same 
manner by several persons who declare themselves 
to be eye-witnesses of it, and of whom he knows no 
harm, often feels a considerable doubt’ whether the 
whote, from beginning to end, be not a fiction, and 
is glad to meet with soigie circumstance, however 
slight, which sup;^orts the story, and which is not 
likely to have been devised for the purpose of sup- 
porting the story. 

Hence, in England, a person who wishes to im- 
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pose on a Court of Justice knows that he is likely to 
succeed best by perjtlry, or subornation of perjury. 
But in India, where a judge is generally on his 
guard against direct false evidence, a more artful 
mode of imposition is frequently employed. A lie 
is often conveyed to a Court, not by means of wiV* 
nesses, but by means of circumstances, precisely 
because circumstances are less likely to lie than 
witnesses. These two modes of imposing on the 
tribunals appear to us to be equally wicked, and 
equally mischievous. It will indeed b& harder to 
bring home to an offender* the fabricating of false 
evidence than the giving of false evidence. But 
wherever the former offence is brought home, we 
would punish it as severely as the latter. If A. put's 
a purse in Z.’srbag, with the intention of causing Z. 
to be convicted as a thief, we would d^^I with A. as 
if he hdd sworn that he saw Z. take a purse. If A. 
conceals in Z.’s house a paper written in imitation 
•of Z.’s hand, and purporting to be a plan of a trea- 
sonable conspiracy, we would deal with A. as if he 
had sworn that he was present at a meeting of con- 
spirators at which Z. presided. 

The -exception in clause 190 is in strict conformity 
with this principle. We propose to treaty the giving 
of false^ evidence and the fabricating of false evidence 
in exactly the same way. We have no punishment 
for false evidence given by a persoh when pn his trial 
for an offence, though we conceive that such a person 
ought to be interrogated. The grounds on which 
this part of *the law is founded wiU shortly be sub- 
mitted to Government in our report on the law of 
evidence. As we do not propoiie to punish a pri^joner 
for lying at the bar in or<ier to escape punishment, 
so we do not propose to punish hiln for fabricating 
evidence Tjith the view^of esc^ing punishment, un- 
less he also contemplated some injury to others as 
likely to be produced by the evidence so fabricated. 
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If A. stabs Z., and afterwards on his trial denies 
that he stabbed Z., we do not*" propose to punish A. 
as a giver of false evidence. And on the same prin- 
ciple, if A., after having stabbed Z., in order to 
escape detection, disposes Z.’s body in such a manner 
as is likely to lead a jury to think the death acci- 
dental, we do not propose to punish A. as the fabri- 
cator of false evidence. 

It appears to us that the offence of attempting 
to impose on a Court of Justice by false evidence is 
an offence §f which there are numerous grades, some 
of which may be easily defined. The authors of the 
French code have not overlooked these circumstances, 
though they have not, in our opinion, marked the 
gradations very successfully. The English law makes 
no distinction whatever between the» man who has 
attempted t5 take away his neighbou];^s life by false 
swearing, and the man who has strained his cdnscience 
to give an undeserved good character to a boy accused 
of jL petty theft. The former is punished far too 
leniently ; the latter perhaps too severely. 

The giving of false evidence must always be a 
grave offence. But few points in penal legislation 
seem to us clearer than that the law ought tOTnake a 
distinction between that kind of false evidence which 
produces great evils, and that kind of false evidence 
which produces comparatively slight evils. 

As th^ ordinary punishment of false evidence, we 
propose imprisonment for a term of not more than 
seven years, nor less than one year. If the false evi- 
dence is given or fabricated with intent to cause a 
person to be convicted of a grave offence not capital, 
we propose that the •person who gives or fabricates 
such evidence may be puiMshed with the punishment 
of the offence which he has attempted to fix on 
another. If the falsa evidence be given qf fabricated 
with the intention of causing death, we propose to 
punish it in the same manner in whfch we propose 
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to punish the worst attempts to murder. If such 
false evidence actuall;^ causes death, the person who* 
has given or fabricated it falls under the definition 
of murder, and is liable to capital punishment. In 
this last point, the law, as we have framed it, agrees 
with the old law of England, which, though in our 
opinion just and reasonable, has become obsolete. 

We think this the proper place to notice an 
offence which ’'bears a close affinity to that of giving 
false evidence, and which we leave for the present 
unpunished, only on account of the defective state 
of the existing law of procedure, — we mean the 
crime of deliberately and knowingly asserting false- 
hoods in pleading. Our opinions on this subject 
may startle persons accustomed to that boundless 
license which the English law allows to mendacity 
in suitors. On what principle that liceA'se is allowed 
we musf confess ourselves unable to discover. A. 
lends Z. money ; Z. repays it. Ac brings an action 
against Z. for the money, and affirms in his declara- 
tion that he lent the money, and has never been re- 
paid. On the trial A.’s receipt is produced. It is 
not doubted. A. himself cannot deny that he asserted 
a falselicod in his declaration. Ought A. to enjoy 
impunity ? Again : Z. brings an action against A. 
for a debt which is really due. A.’s plea is a positive 
averment that he owes Z. nothing. The case comes 
to trial ; and it is proved by overwhelming evidence 
that the debt is a just debt. A. does not even attempt 
a defence. Ought A. in this case to enjoy impunity ? 
If, in either of the cases which we have stated, A. 
were to suborn witnesses to support the lie which he 
has put on the pleadings, every «ne of these witnesses,, 
as well as A. himself, would be liable to severe 
punishment. But false evidence ip the vast majority 
of cases sjp-ings out of cfalse pleading, and would be 
almost entirely banished from the Courts if false 
pleading could be prevented. 
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It appears to us that all the marks which indicate 
that an act is a proper subject for legal punishment 
meet in the act of false pleading. That false plead- 
ing always does some harm is plain. Even when it 
is not followed up by false evidence it always delays 
Justice. That false pleading produces any compen- 
sating good to atone for this harm has never, as far 
as we know, been even alleged. That false pleading 
will be more common if it is unpunished than if it is 
punished appears as certain as that rape, theft,, 
embezzlement, would, if unpunished, be more 
common than they now are. It is evident also that 
there will be no more difficulty in trying a charge of 
false pleading than in trying a charge of false evi- 
* dence. The fact that a statement has been made in 
pleading will generally be more clearly proved than 
the fact th^ a statement has been m^e in evidence. 
The falsehood of a statement made in ple?-ding will 
be proved in exactly the same manner in which the 
falsehood of a statement made in evidence is proved. 
^^fhether the accused person knew that he was plead- 
ing falsely, the Courts will determine on the same 
evidence on which they now determine whether a 
witness knew that he was giving false testitfTony. 

We h^ve as yet spoken only of the direct injury 
produced to honest htigants by false pleading. But 
this injury appears to us to be ^only a part, and 
perhaps i^t the greatest part, of the evil engendered 
by the practice. If there be any place where truth 
ought to be held in peculiar honour, from which 
falsehood ought to be driven with peculiar severity,, 
in which exaggerations, which elsewhere would be 
applauded as the innocent sport of the fancy, or 
pardoned as the natural effect of excited passion, 
ought to be difeqpuraged, that place is a Court of 
Justice. We object, therefore, to the use of legal 
fictions, even when the meaning of those fictions is 
generally imderstood, and we have ddlie our best to- 
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exclude them from this code. But that a person 
should come before a Court, should tell that Court 
premeditated and circumstantial lies for the purpose 
of preventing or postponing the settlement of a just 
demand,’ and that by so doing he should incur no 
punishment whatever, seems to us to be a state of 
things to which nothing but habit could reconcile 
wise and honest men. Public opinion is vitiated by 
the vicious state of the law. Men who, in any other 
circumstances, would shrink from falsehood, have no 
scruple about setting up false pleas agjiiinst just 
demands. There is one place, and only one, where 
deliberate untruths, told with the intent to injure, 
are not considered as discreditable, and that place is 
a Court of Justice. Thus the authority of the tri- 
bunals operates to lower the standard of morality, 
and to diminish the esteem in which veradty is held ; 
and the very place which ought to be kept sacred 
from misrepresentations, such as would elsewhere be 
venial, becomes the only place where it is considered as 
idle scrupulosity to shrink from deliberate falsehood. 

We consider a law for punishing false pleading 
as indispensably necessary to the expeditious and 
satisfactory administration of justice, and we trust 
that the passing of such a law will speedily ^dUow the 
appearance of the code of procedure. We do not, as 
we have stated, aj: present propose such a law, be- 
<cause, while the system of pleading ren^ains un- 
altered in the Courts of this country, and particularly 
in the Courts established by Eoyal Charter, it will be 
difficult, or to speak more properly, impossible to 
enforce such a law. We have, therefore, gone no 
further than to provide a punishnaent for the frivolous 
and vexatious instituting of civil suits, a practice 
which, even while the existing sys^eins of procedure 
remain unaltered, may, iwithout any inconvenience, 
be made an offence. The law on the subject of false 
evidence will,^as it appears to us, render unnecessary 
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any law for punishing the frivolous and vexatious 
preferring of criminal charges. 

No other part of this chapter appears to require 
comment. 


NOTE (H). 

ON OFFENCES RELATING TO THE REVENUE. 

In order do frame this chapter, we took a course 
similar to that which we took with the chapter re- 
lating to contempts of the lawful authority of public 
servants. We went carefully through the revenue 
* laws of the three presidencies, extracted the penal 
clauses, analysed them, and reduced •them to a small 
number of general heads. , 

His Lordship in Council will perceivS that we 
have not thought it proper to insert in the code any 
provision for the confiscation of property on the 
gftund of a breach of the revenue laws, and that we 
leave the existing rules on that subject untouched. 
We have done so, because it does not appear to us 
that such confiscation is in strictness a puf^fthment. 
It has inc^eed much in common with punishment ; but 
it appears to us that there is a marked distinction, and 
that confiscation of the sort which is authorised in 
many pai^s of thS regulations of the three presiden- 
cies would, considered in the light of a punishment, 
be anomalous and indefensible. It is a proceeding 
•directed, not against the person who Kas broken the 
law, but against the thing with respect to which the 
law^as been broken. • It is not necessary that any mis- 
conduct should be proved^ that any accusation should 
be brought, theft any particular individual should be 
in the contemplatioi^ of the^ authority wjiich directs 
the confiscation. Nay, the revenue laws authorise 
confiscation, not only in cases wheref misconduct ia 



100 


NOTES ON THE 


not proved, but in cases where it is proved that there 
has been no misconduct in any quarter ; and, where 
there has been misconduct, those laws authorise the 
confiscation of the property of a person who is proved 
to have had no share in the misconduct. 

To give a single example : if tobacco be found 
in the island of Bombay after the time at which it 
ought to be exported thence, it is confiscated, to- 
gether with the receptacles which contain it, the 
substances in which it is packed, and the carriages 
and animals which are employed to convey lit. This, 
which is a fair specimen of revenue laws respecting 
confiscation, is evidently objectionable, considered 
as a penal law. The carriages, the animals, the 
vessels, the tobacco itself, may all be the property 
of persons who are not in the least to blame. Indeed, 
we know that under this law the boxes of gentlemen 
have repeatedly been seized, because the servants 
who packed them had concealed Tobacco in the 
baggage. Such a law, put into the form of a penal 
provision, would be too grotesque to be a subject of 
serious argument. It would, in the phraseology of 
our code, run thus : If any person places contra- 
band toMcco in the baggage of any other person, the 
person in whose baggage such contraband tobacco is 
placed shall be punished with the confiscation of such 
baggage.” And the following illustration would 
make the lawi, if possible, still more ridiculous : 
“ Contraband tobacco is hidden in A.’s baggage, by 
A.’s servant, without A.’s knowledge, and contrary 
to A.’s express command. A. has committed the 
offence defined in this clause.” 

It is evident, therefore, that«this law, and m^tny 
other laws of the same kiiad, must be defended on 
principles quite different from tho§e‘on which penal 
legislation (^ght to be conducted. They must be 
defended, not as being penal laws directed against 
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laws of civil procedure which are intended to enable 
the Grovemment to obtain its due with speed and 
certainty, at the cost whether of the guilty or of the 
innocent. Viewing them in this light, and knowing 
as we know that they are greatly mitigated in practice 
by the lenity of the Executive Government, we con- 
sider them as justifiable; but we are decidedly of 
opinion that they would be out of ^lace in a penal 
'Code, 


Note ( 1 ). 

ON THE CHAPTER OF OFFENCES RELATING TO COIN. 

Most of the provisions in this chapter appear suffi- 
-ciently intelligible without any explanation. 

We hate proposed that the Govtynment of India 
should follow the general practice of Govef nments in 
punishing more severely the counterfeiting of its 
own coin than the counterfeiting of foreign coin. It 
appears to us peculiarly advisable, under the present 
circumstances of India, to make this distinction. It 
is much to be wished that the Company’s currency 
may supersede the numerous coinages «^ftlich are 
issued ftom a crowd of mints in the dominions of the 
petty princes of India. It has appeared to us that 
this object may be in some degree promoted by the 
law as vie have framed it. That coinage, the purity 
of which is guarded by the most rigorous penalties, 
is likely to be the most pure ; and that coinage which 
is likely to be the most pure will be the most readily 
taken in the course of business. 

* It is not very probable that any person in this 
country will employ hijaself in making counterfeit 
sovereigns or Shjllings ; but should so improbable an 
event occur, we thiijk that ihe King’s co:y;i should have 
the same protection which is given to the coin of the 
local Government. It may perhaps t)e thought that 
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in proposing laws for the protection of the King’s 
coin, we have departed from the principle which we 
laid down in onr note on the law of offences against 
the State, and that we should have acted more con- 
sistently in leaving the British currency to the care 
of the British Legislature. It appears to us, how"- 
ever, that the offence of coining, though, in an arbi- 
trary classification, it may be called by the technical 
name of treason, is in substance an offence against 
property and trade, that it is an offence of very 
nearly the same kind with the forging of a bank note, 
and that it would be an offence of exactly the same 
kind if the bank note, like the notes of the Bank of 
England formerly, were in all cases legal tender, or 
if the coin, like the Company’s gold mohur at present, 
were not legal tender. We do not therefore conceive 
that in proposing a law for punishing the counter- 
felting of‘the King’s coin, we are proposing a law 
which can reasonably be said to affect any of the 
royal prerogatives. 

The distinction which we propose to make (see 
clauses 241 and 242) between two different classes of 
utterers is marked in the French code ; and it is so 
obviousl^^greeable to reason and justice that we are 
surprised that, having been marked in that code, it 
should not have been adopted by Mr. Livingston. 
We are glad to p^.rceive that the code of Bombay 
makes this distinction. 

An utterer by profession, an utterer who is the 
agent employed by the coiner to bring counterfeit 
coin into circulation, is guilty of a very high offence. 
Such an utterer stands to the coiner in a relation not 
very different from that in which a habitual receiver 
of stolen goods stands to a thief. He makes coining 
a far less perilous and a far more b^^rative pursuit 
than it would otherwise be. He; passes his life in 
the systematic violation of the law, and in the sys- 
tematic practice of fraud in one of its most pernicious 
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forms. He is one of the most mischievous, and is 
likely to be one of the most depraved of criminals. 
But a casual utterer, an utterer who is not an agent 
for bringing counterfeit coin into circulation, but who, 
having heedlessly received a bad rupee in the course 
• of his business, takes advantage of the heedlessness of 
the next person with whom he deals to pay that bad 
rupee away, is an offender of a very different class. 
He is undoubtedly guilty of a dishohest act, but of 
one of the most venial of dishonest acts. It is an act 
which pw)ceeds not from greediness for unlawful 
gain, but from a wish to avoid, by unlawful means 
it is true, what to a poor man may be a severe loss, 
lb is an act which has no tendency to facilitate or 
encourage the operations of the coiner. It is an 
occasional act, an act which does not imply that the 
person wh0 commits it is a person o^ lawless habits. 
We think, therefore, that the offence df a casual 
utterer is perhaps the least heinous of all the offences 
into which fraud enters. 

We considered whether it would be advisable to 
make it an offence in a person to have in his posses- 
sion at one time a certain number of counterfeit 
coins, without being able to explain satisfactorily 
how he i^ame by them. It did not, after much dis- 
cussion, appear to us advisable to recommend this or 
any similar provision. We entertain strong objec- 
tions totthe practice of making circumstances which 
are in truth only evidence of an offence part of the 
definition of an offence ; nor do we see any reason 
for departing in this case from our general rule. 

^ Whether a person who is possessed of bad money 
knows the money to be bad, and whether, knowing 
it to be bad, he intends*to put it in circulation, are 
questions to b6 j^ecided by the tribunals according to 
the circumstances gf the case, circumst^ces of which 
the mere number of the pieces is only one and may 
be one of the least important. A4ew bad rupees 
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which should evidently be fresh from the stamp 
would be stronger evidence than a greater number 
of bad rupees which appeared to have been in circu- 
lation for years. A few bad rupees, all obviously 
coined with the same die, would be stronger evidence 
than a greater number obviously coined with different , 
dies. A few bad rupees placed by themselves, and 
unmixed with good ones, would be far stronger evi- 
dence than a much larger number which might be 
detected in a large mass of treasure. 


Note (J). 

ON THE CHAPTER OF OFFENCES RELATING TO RELIGION 

AND CASTE. 

i. 

The prinocple oh which this chapter has been framed 
is a principle on which it would be (j,esirable that all 
Governments should act, but from which the British 
Government in India cannot depart without risking 
the dissolution of society ; it is this, that every man 
should be suffered to profess his own religion, and 
that no K2,an should be suffered to insult the religion 
of another. 

The question whether insults offered to a reli- 
gion ought to be visited with punishment does not 
appear to us at all'to depend on the Question, whether 
that religion be true or false. The religion may be 
false, but the pain which such insults give to the 
professors of that religion is real. It is often, as the 
most superficial observation may convince us, as real 
a pain and as acute a pain as |s caused by alnlost 
any offence against the pei^on, against property or 
against character. Nor is there any compensating 
good whatsoever to be ^et off^ against .this pain. 
Discussion, indeed, tends to elicit truth. But insults 
have no such tendency. They can be employed just 
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as easily against the purest faith as against the most 
monstrous superstition. It is easier to argue against 
falsehood than against truth. But it is as easy to 
pull down or defile the temples of truth as those of 
falsehood. It is as easy to molest with ribaldry and 
iplamour men assembled for purposes of pious and 
rational worship, as men engaged in the most absurd 
ceremonies. Such insults, when directed against 
erroneous opinions, seldom have any other effect 
than to fix those opinions deeper, and to give a cha- 
racter of peculiar ferocity to theological dissension. 
Instead of. editing truth they only inflame fanaticism. 

All these considerations apply with peculiar force 
to India. There is perhaps no country in which the 
“Government has so much to apprehend from religious 
excitement among the people. Tha Christians are 
numerically^ very small minority of the population, 
and in possession of all the highest poste in the 
Government, in. the tribunals, and in the army. 
Under their rule are placed millions of Mahomedans, 
of* differing sects, but all strongly attached to the 
fundamental articles of the Mahomedan creed, and 
tens of millions of Hindoos, strongly attached to doc- 
trines and rites which Christians and Mahomedans 
join in reprobating. Such a state of things is preg- 
nant with dangers which can only be averted by a 
firm adherence to the true principles of toleration. 
On thosi principles the British *G9vernment has 
hitherto acted with eminent judgment, and with no 
less eminent success ; and on those principles we pro- 
pose to frame this part of the penal code. 

We have provided a punishment of great severity 
for the intentional destroying or defiling of places of 
worship, or of objects h#ld., sacred by any class of 
persons. No cfifence in the whole code is so likely 
to lead to tumult, t(j sanguinary outrage, and even 
to armed insurrection. The slaughter oi a cow in a 
«acred place at Benares in 1809 caused violent 
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tumult, attended with considerable loss of life. The 
pollution of a mosque at Bangalore was attended 
with consequences still more lamentable and alarm- 
ing. We have therefore empowered the Courts, in 
cases of this description, to pass a very severe sen- 
tence on the offender. 

The provisions which we have made for the 
purpose of protecting assemblies held for religious 
worship, and ' of guarding from intentional insult 
the rites of sepulture and the remains of the dead, 
do not appear to require any explanation cor defence. 

The intentional depriving a Hindoo of his caste 
by assault or by deception is not at present an 
offence in any part of India, though it may be a 
ground for a civil action. It appears to us, how- 
ever, that an .injury so wanton, an injury which 
indicates so bad a feeling in the persol who causes 
it, and l^rhich gives so much pain and excites so 
much resentment in the sufferer, is^ as proper a sub- 
ject for penal legislation as most of the acts which 
are made punishable by this code. We have, there- 
fore, made it an offence. The rendering the food of 
a Hindoo useless to him by causing it to be in what 
he considers as a polluted state is an injury of the 
same kind, though comparatively venial. , We pro- 
pose to make it an offence, but not to deal with it 
severely, unless it should be repeatedly committed 
by the same person. , 

In framing clause 282, we had two objects in 
view. We wish to allow all fair latitude to religious 
discussion, an‘d at the same time to prevent the pro- 
fessors of any religion from offering, under the pre- 
text of such discussion, intentional insults to whsit is 
held sacred by others. We do not conceive that 
any person can be justified in wounding with delibe- 
rate intent:^on the religious feel^gs of his neighbours 
by words, gesture, or exhibitions. A warm expres- 
sion dropped in the heat of controversy, or an argu- 
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ment urged by a person, not for the purpose of 
insulting and annoying the professors of a different 
creed, but in good faith for the purpose of vindi- 
cating his own, will not fall under the definition 
contained in this clause. 

• Clause 283 is intended to prevent such practices 
as those known among the natives by the names of 
Dhuma and Traga. Such acts are now punishable by 
law, and it is unnecessary to adduce hny argument 
for the purpose of showing that they ought to 
be so. • 


Note (K). 

ON THE CHAPTER OF ILLICIT ENTRAiNCE INTO AND 
ILLICIT RESIDENCE IN THE TERRITORIES OF THE 
EAST INDIA COMPANY. * • 

The Indian Legislature is required by the Act of 
Pailiament 3 and 4 Wm. IV. cap. 85, section 84, “as 
soon as conveniently may be, to make laws or regula- 
tions providing for the prevention or punishment 
of the illicit entrance into or residence in the said 
territories of persons not authorised to enter or reside 
therein.” * 

We have, therefore, thought it our duty to insert 
in the penal code •provisions for the purpose of carry- 
ing the intentions of Parliament into feffect. 


• Note (L). 

ON OFFENCES RELA^TNG TO THE PRESS. 

W 

The penal provisions contai^^ied in this chapter are 
taken from the Aci of the Grovernor-t^eneral of 
India in Council, No. 11, of 1835. , 
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Sufficient provision appears to us to have been 
made in other parts of the code, particularly by 
clause 195, for the punishment of the offence men- 
tioned in the last section of the Act to which we 
have referred. 


Note (M). 

a 

ON OFFENCES AGAINST THE BODY. 

The first class of offences against the b«dy consists 
of those offences which affect human life ; and highest 
in this first class stand those offences which fall 
under the definition of voluntary culpable homicide. 

This important part of the law appears to us to 
require fuller explanation than almost any other. 

The first point to which we wish to call the 
attention of his Lordship in Council is the expres- 
sion omits what he is legally bound to do ’’ in the 
definition of voluntary culpable homicide. These 
words, or other words tantamount in effect, fre- 
quently recur in the code. We think this the most 
convenient place for explaining the reason which 
has led^ us so often to employ them ; for if that 
reason shall appear to be sufficient in casqs in which 
human life is concerned, it will a fortiori be suffi- 
cient in other cases. 

Early in the Jirogress of the co(fe it became neces- 
sary for us to consider the following question : When 
acts are made punishable on the ground that those 
acts produce, or are intended to produce, or are known 
to be likely to produce, certain evil effects, to what 
extent ought omissions which produce, which are in- 
tended to produce, or whict are known to be likely to 
produce, the same evil effects to be^ifiade punishable? 

Two things we tal^ to be evident; first, that 
some of tSese omissions ought to be punished in 
•exactly the sa#ne manner in which acts axe punished ; 
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secondly, that all these omissions ought not to be 
punished. It will hardly be disputed that a gaoler 
who voluntarily causes the death of a prisoner by 
omitting to supply that prisoner with food, or a 
nurse who voluntarily causes the death of an infant 
entrusted to her care by omitting to take it out of a 
tub of water into which it has fallen, ought to be 
treated as guilty of murder. On the other hand, it 
will hardly be maintained that a man should be 
punished as a murderer because he omitted to re- 
lieve a b^gar, even though there might be the 
clearest proof that the death of the beggar was the 
effect of this omission, and that the man who omitted 
to give the alms knew that the death of the beggar 
‘was likely to be the effect of the omission. It will 
hardly be maintained that a surgeq?i ought to be 
treated as m murderer for refusing to go from Cal- 
cutta to Meerut to perform an operation, «.lthough 
it should be absojutely certain that this surgeon was 
the only person in India who could perform it, and 
thtt if it were not performed, the person who required 
it would die. It is difficult to say whether a penal 
code which should put no omissions on the same 
footing with acts, or a penal code which sl^ould put 
all omissions on the same footing with acts, would 
produce consequences more absurd and revolting. 
There is no country in which either of these principles 
is adopte^. Indeed, it is hard to •conceive how, if 
either were adopted, society could be held together. 

It is plain, therefore, that a middle course must 
be taken ; but it is not easy to determine what that 
middle course ought to be. The absurdity of the 
tw(t extremes is obvious. But there are innumerable 
intermediate points; an(J wherever the line of de- 
marcation may* be drawn, it will, we fear, include 
some cases which* we might^wish to exempt, and will 
exempt some which Ve might wish to include. 

Mr. Livingston’s code provides, J:hat a person 
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shall be considered as guilty of homicide who omits 
to save life, which he could save without personal 
danger or pecuniary loss.” This rule appears to us 
to be open to serious objection. There may be ex- 
treme inconvenience without the smallest personal 
danger, or the smallest risk of pecuniary loss, as in 
the case which we lately put of a surgeon summoned 
from Calcutta to Meerut to perform an operation. 
He may be offered such a fee that he would be a 
gainer by going. He may have no ground to appre- 
hend that he should run any greater pe^FSonal risk 
by journeying to the Upper Provinces than by con- 
tinuing to reside in Bengal. But he is about to 
proceed to Europe immediately, or he expects some 
members of his family by the next ship, and wishes 
to be at the presidency to receive them. He, there- 
fore, refuses to go. Surely, he ought < not, for so 
refusing,«f’to be' treated as a murderer. It would be 
somewhat inconsistent to punish 9ne man for not 
staying three months in India to save the life of 
another, and to leave wholly unpunished a man who, 
enjoying ample wealth, should refuse to disburse an 
anna to save the life of another. Again, it appears 
to us th/it it may be fit to punish a person as a 
murderer for causing death by omitting an act which 
cannot be performed without personal danger or 
pecuniary loss. A parent may be unable to procure 
food for an infant without money, ^ Yet the parent, 
if he has the means, is bound to furnish the infant 
with food, and if, by omitting to do so, he volun- 
tarily causes its death, he may with propriety be 
treated as a murderer. A nurse hired to attend a 
person suffering from an infec^tious disease cannot 
perform her duty without ^running some risk of in- 
fection. Yet if she deserts the sick person, and thus 
voluntarily cause his des^h, we should be disposed to 
treat her as* a murderer. 

We pronopnce with confidence, therefore, that 
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the line ought not to be drawn where INlr. Livingston 
has drawn it. But it is with great diffidence that we 
bring forward our own proposition. It is open to ob- 
jections : cases may be put in which it will operate 
too severely, and cases in which it will operate too 
leniently ; but we are unable to devise a better. 

What we propose is this, that where acts are 
made punishable on the ground that they have 
caused, or have been intended to cause, or have been 
known to be likely to cause, a certain evil effect, 
omissions jv’hich have caused, which have been in- 
tended to cause, or which have been known to be 
likely to cause the same effect, shall be punishable 
in the same manner, provided that such omissions 
were, on other grounds, illegal. An omission is 
illegal (see clause 28) if it be an offence, if it be a 
breach of stme direction of law, or if it be such a 
wrong as would be a good ground for a civiVaction. 

We cannot defend this rule better than by giving 
a few illustrations of the way in which it will operate. 
A.^omits to give Z. food, and by that omission volun- 
tarily causes Z.’s death. Is this murder? Under 
our rule it is murder if A. was Z.’s gaoler, directed 
by the law to furnish Z. with food. It is ^purder if 
Z. was the infant child of A., and had therefore a 
legal right to sustenance, which right a Civil Court 
would enforce against A. It is murder if Z. was a 
bedriddei^ invalid, and A. a nurse* hired to feed Z. 
It is murder if A. was detaining Z. in unlawful con- 
finement, and had thus contracted (see clause 338) a 
legal obligation to furnish Z., during the continuance 
of the confinement, with necessaries. It is not 
mufder if Z. is a beggar, who has no other claim on 
A. than that of humanity^ 

A. omits to tell Z. that a river is swollen so high 
that Z. camot safely attempt to ford it, and by this 
omission voluntarily causes Z.’s death. This is 
murder, if A. is a peon stationed by authority to 
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warn travellers from attempting to ford the river- 
It is murder if A. is a guide who had contracted to 
conduct Z. It is not murder if A. is a person on 
whom Z. has no other claim than that of humanity. 

A savage dog fastens on Z. A. omits to call off 
the dog, knowing that if the dog be not called off, it 
is likely that Z. will be killed. Z. is killed. This is 
murder in A., if the dog belonged to A., inasmuch as 
his omission to take proper order with the dog is 
illegal. (Clause 273.) But if A. be a mere passer-by^ 
it is not murder. ^ 

We are sensible that in some of the cases which 
we have put, our rule may appear too lenient ; but 
we do not think that it can be made more severe 
without disturbing the whole order of society. It is 
true that the n^an who, having abundance of wealthy 
suffers a fellow creature to die of hunger at his feet 
is a bad^man, ‘a worse man, probably, than many of 
those for whom we have provided ve^y severe punish- 
ment. But we are unable to see where, if we make 
such a man legally punishable, we can draw the lifte* 
If the rich man who refuses to save a beggar’s life at 
the cost of a little copper is a murderer, is the poor 
man jus.t one degree above beggary also to be a 
murderer if he omits to invite the beggar to partake 
his hard-earned rice ? Again, if the rich*" man is a 
murderer for refusing to save the beggar’s life at the 
cost of a little copper, is he also to*be a murderer if 
he refuses to save the beggar’s life at the cost of a 
thousand rupees ? Suppose A. to be fully convinced 
that nothing can save Z.’s life unless Z. leave Bengal 
and reside a year at the Cape : is A., however wealthy 
he maybe, to be punished as a ^murderer because he 
will not, at his own expeij^e, send Z. to the Cape ? 
Surely not. Yet it will be difficult^ to t^ay on what 
principle we can punish Ji, for not spending an anna 
to save Z.’s* life, and leave him unpunished for not 
Hnftndinfir a thausand rupees to save Z.’s life. The dis- 



INDIAN PENAL CODE. 113 

i 

tinction between a legal and an illegal omission is 
perfectly plain and intelligible ; but the distinction 
between a large and a small sum of money is very far 
from being so, not to say that a sum which is small 
to one man is large to another. 

The same argument holds good in the case of the 
^ord. It is true- that none but a very depraved man 
would suffer another to be drowned when he might 
prevent it by a word. But if we punish such a man, 
where are we to stop ? How much exertion are we 
to require Is a person to be a murderer if he does 
not go fifty yards through the sun of Bengal at noon 
in May in order to caution a traveller against a 
swollen river ? Is he to be a murderer if he does 
not go a hundred yards ? — if he does not go a mile ? — 
if he does not go ten ? What is the precise amount 
of trouble and inconvenience which he is to endure ? 
The distinction between the guide wh*o is bt)und to 
conduct the traveller as safely as he can, and a mere 
stranger, is a clear distinction. But the distinction 
be<%’een a stranger who will not give a halloo to save 
a man’s Kfe, and a stranger who will not run a mile to 
save a man’s life, is very far from being equally clear. 

It is, indeed, most highly desirable that men 
should not merely abstain from doing harm to their 
neighbours, but should render active services to their 
neighbours. In general, however, the penal law must 
content itgelf witlf keeping men frodi doing positive 
harm, and must leave to public opinion, and to the 
teachers of morality and religion, the office of fur- 
nishing men with motives for doing positive good.. 
It is evident that to attempt to punish men by law 
for not rendering to others all the service which it is 
their duty to render to otljers would be preposterous. 
We must grant impunity k) the vast majority of those 
omissions which a benevole^jt morality would pro- 
nounce reprehensible, and must contend ourselves 
with punishing such omissions only T^en they are 
VOL. rv. I • . 
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distinguished from the rest by some circumstance 
which marks them out as peculiarly fit objects of 
penal legislation. Now, no circumstance appears to 
us so well fitted to be the mark as the circumstance 
which we have selected. It will generally be found 
in the most atrocious cases of omission ; it wil] 
scarcely ever be found in a venial case of omission ; 
and it is more clear and certain than any other mark 
that has occurVed to us. That there are objections 
to the line which we propose to draw, we have ad- 
mitted. But there are objections to every line which 
can be drawn, and some line must be drawn. 

The next point to which we wish to call the atten- 
tion of his Lordship in Council is the unqualified use 
of the words “ to cause death ” in the definition of 
voluntary culpable homicide. 

We long cpnsidered whether it would*^be advisable 
to exceA from this definition any description of acts 
or iUegal omissions, on the ground that such acts or 
illegal omissions do not ordinarily cause death, or 
that they cause death very remotely. We have 
determined, however, to leave the clause in its present 
simple and comprehensive form. 

There is undoubtedly a great difference between 
acts which cause death immediately, and ^cts which 
cause death remotely ; betwfien acts which are almost 
certain to cause^ death, and acts which cause death 
only under very extraordinary circumstai^es. But 
that difference, we conceive, is a matter to be con- 
sidered by the tribunals when estimating the effect 
of the evidence in a particular case, not by the legis- 
lature in framing the general law. It will require 
strong evidence to prove that an act of a kind wnich 
very seldom causes death, 4^r an act which has caused 
death very remotely, has actually caused death in a 
particular fase. It will require ^till stronger evidence 
to prove that such an act was contemplated by the 
person who did it as likely to cause death. But if it 

be proved iJv gatififactnrv +1^0 + 1 — 
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been so caused, and has been caused voluntarily, we 
see no reason for exempting the person who caused it 
from the punishment of voluntary culpable homicide. 

Mr. Livingston, we observe, excepts from the 
definition of homicide cases in which death is pro- 
duced by the effect of words on the imagination or 
the passions. The reasoning of that distinguished 
jurist has by no means convinced us that the distinc- 
tion which he makes is well founded. ^Indeed, there 
are few parts of his code which appear to us to have 
been less happily executed than this. His words are 
these: “The destruction must be by the act of 
another ; therefore self-destruction is excluded from 
the definition. It must be operated by some act ; 
therefore death, although produced by the operation 
of words on the imagination or the passions, is not 
homicide. Bht if words are used which ^ire calculated 
to produce and do produce some act which is^he im- 
mediate cause of death, it is homicide. A blind man 
or a stranger in the dark, directed by words only to 
a pfecipice, where he falls and is killed ; a direction 
verbally given to take a drug that it is known will 
prove fatal, and which has that effect, are instances 
of this modification of the rule.” • 

This spears to us altogether incoherent. A. 
verbally directs Z. to swallow a poisonous drug ; Z. 
swallows it, and dies ; and this, say s^ Mr. Livingston, 
is homicide in A. It certainly ought to be so con- 
sidered. But how, on Mr. Livingston’s principles, 
it can be so considered we do not understand. 
“ Homicide,” he says, “ must be operated by an act.” 
Where then is the act in this case ? Is it the speak- 
ing of A. ? Clearly .not, for Mr. Livingston lays 
down the doctrine that speaking is not an act. Is 
it the swallowirfg by Z. ? Clearly not, for the de- 
struction of. life, according t«) Mr. Livingston, is not 
homicide unless it be by the act of another, and 
this swallowing is an act performed by himself. 

I 2 
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The reasonable course, in our opinion, is to con- 
sider speaking as an act, and to treat A. as guilty of 
voluntary culpable homicide, if by speaking he has 
voluntarily caused Z.’s death, whether his words 
operated circuitously by inducing Z. to swallow 
poison or directly by throwing Z. into convulsions. . 

There will indeed be few homicides of this latter 
sort. It appears to us that a conviction, or even a 
trial, in such a case would be an event of extremely 
rare occurrence. There would probably not be one 
such trial in a century. It would be mest difficult 
to prove to the conviction of any Court that death 
had really been the effect of excitement produced by 
words. It would be still more difficult to prove that 
the person who spoke the words anticipated from 
them an effect which, except under very peculiar 
circumstances, and on very peculiar d^nstitutions, 
no worcfs would produce. Still it seems to us that 
both these points might be made out by overwhelm- 
ing evidence ; and, supposing them to be so made out, 
we are unable to perceive any distinction between the^ 
case of him who voluntarily causes death in this 
manner, and the case of him who voluntarily causes 
death by means of a pistol or a sword. Suppose it 
to be proved to the entire conviction of ^ Criminal 
Court that Z., the deceased, was in a very critical 
state of health ; ^that A., the heir to Z.’s property, 
had been informed by Z.’s physicians that Z.ls recovery 
absolutely depended on his being kept quiet in mind, 
and that the smallest mental excitement would en- 
danger his life ; that A, immediately broke into Z.’s 
sick room, and told him a dreadful piece of intelli- 
gence, which was a pure invention ; that Z. went 
into fits and died on the? spot ; that A. had after- 
wards boasted of having cleared the^'way for himself 
to a good property by *this artifice. These things 
being fully proved, no judge could doubt that A. had 
voluntarily q^sed the death of Z. ; nor do we per- 
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ceive any reason for not punishing A. in the same 
manner in which he would have been punished if he 
had mixed arsenic in Z.’s medicine. 

Again, Mr. Livingston excepts from the definition 
of homicide the case of a person who dies of a slight 
•wound, which, from neglect or from the application 
of improper remedies, has proved mortal. We see 
no reason for excepting such cases from the simple 
general rule which we propose. It will, indeed, be 
in general more difficult to prove that death has 
been caus^ by a scratch than by a stab which has 
reached the heart; and it will, in a still greater 
degree, be more difficult to prove that a scratch was 
intended to cause death than that a stab was in- 
tended to cause death ; yet both these points might 
be fully established. Suppose such a case as the 
following It is proved that A. inflicted a slight 
wound on Z., a child who stood between him and a 
large property. It is proved that the ignorant and 
superstitious servants about Z. applied the most 
absurd remedies to the wound. It is proved that 
under their treatment the wound mortified, and the 
child died. Letters from A. to a confidant are pro- 
duced. In those letters, A. congratulat(?l3 himself 
on his skill, remarks that he could not have inflicted 
a more severe wound without exposing himself to be 
punished as a nyirderer, relates w^th exultation the 
mode of*treatment followed by the people who have 
charge of Z., and boasts that he always foresaw that 
they would turn the slightest incision into a mortal 
wound. It appears to us, that if such evidence were 
produced, A. ought to be punished as a murderer. 

Again, suppose that A. makes a deliberate at- 
tempt to commit assassifiation. In the presence of 
numbers he aims a knife at the heart of Z. But 
the knife ‘glances aside, tod inflicts only a slight 
wound. This happened in the case of Jean Chatel, of 
Damien, of Guiscard, and of many olJjer assassins of 
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the most desperate character. In such cases there 
is no doubt whatever as to the intention. Suppose 
that the person who received the wound is under 
the necessity of exposing himself to a moist atmo- 
sphere immediately afterwards, and that, in con- 
sequence, he is attacked with tetanus and dies. 
Here again, however slight the Vound may have 
been, we are unable to perceive any good reason for 
not punishing ”A. as a murderer. 

We will only add that this provision of the Code 
of Louisiana appears to us peculiarly ill-Jhiited to a 
country in which, we have reason to fear, neglect 
and bad treatment are far more common than good 
medical treatment. 

The general rule, therefore, which we propose is, 
that the question whether a person has by an act or 
illegal omisfiqn voluntarily caused de^th shall be 
left a question of evidence to be decided by the 
Courts, according to the circumstances of every case. 

We propose that all voluntary culpable homicide 
shall be designated as murder, unless it fall under 
one of three heads. We are desirous to call the 
particular attention of his Lordship in Council to 
the law respecting the three mitigated forms of 
voluntary culpable homicide ; and first to the law of 
manslaughter. 

We agree with the great mass of mankind, and 
with the majority of jurists, ancient anct modern,, 
in thinking that homicide committed in the sudden 
heat of passion, on great provocation, ought to be 
punished; but that in general it ought not to be 
punished so severely as murder. It ought to be 
punished in order to teach men to entertain a pecu- 
liar respect for human life^ it ought to be punished 
in order to give men a motive for accustoming them- 
selves to gpvem their passion^ ; and in some few 
cases for which we have made provision, we conceive 

K if mifirTif hn hft minishfid with the utmost riffour. 



INDIAN PENAL CODE. 119 

In general, however, we would not visit homicide 
committed in violent passion, which had been sud- 
denly provoked, with the highest penalties of the 
law. We think that to treat a person guilty of such 
homicide as we should treat a murderer would be a 
highly inexpedient course, — a course which would 
shock the universal feeling of mankind, and would 
engage the public sympathy on the side of the de- 
linquent against the law. • 

His Lordship in Council will remark one impor- 
tant distii^tion between the law as we have framed 
it and some other systems. Neither the English law 
nor the French code extends any indulgence to homi- 
cide which is the effect of anger excited by words 
alone. Mr. Livingston goes still further. “ No words 
whatever,” says the code of Louisian^, are an ade- 
quate causej^no gestures merely showing derision or 
contempt, no assault or battery so slight at^to show 
that the intent was not to inflict great bodily barm.” 

We greatly doubt whether any good reason can 
be^assigned for this distinction. It is an indisputable 
fact that gross insults by word or gesture have as 
great a tendency to move many persons to violent 
passion as dangerous or painful bodily injuries. Nor 
does it appear to us that passion excited by insult is 
entitled to less indulgence than passion excited by 
pain. On the contrary, the circumstance that a man 
resents an insult Imore than a wourid is anything but 
a proof tnat he is a man of a peculiarly bad heart. 
It would be a fortunate thing for mankind if every 
person felt an outrage which left a stain upon his 
honour more acutely than an outrage which had frao- 
turtid one of his limbs. If so, why should we treat 
an offence produced by^the blamable excess of a 
feeling which all wise legislators desire to encourage, 
more severely than we treat the blamable excess of 
feelings certainly not more respectable ? * 

One outrage which wounds only tjie honour and 
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the affections admitted by Mr. Livingston to be 
an adequate provocation. A discovery of the wife 
of the accused in the act of adultery with the person 
killed is an adequate cause.” The law of France, 
the law of England and the Mahomedan law are also 
indulgent to homicide committed under such circum- 
stances. We must own that we can see no reason 
for making a distinction between this provocation 
and many other provocations of the same kind. We 
cannot consent to lay it down as an universal rule 
that in all cases this provocation shall bei- considered 
as an adequate provocation. Circumstances may 
easily be conceived which would satisfy a Court that 
a husband had in such a case acted from no feeling 
of wounded honour or affection, but from mere bru- 
tality of naturp, or from disappointed cupidity. On 
the other hand, we conceive that there are many 
cases ill' which as much indulgence is due to the 
excited feelings of a father or a brother as to those 
of a husband. That a worthless, unfaithful and tyran- 
nical husband should be guilty only of manslaughcer 
for killing the paramour of his wife, and that an 
affectionate and high-spirited brother should be 
guilty of^ murder for killing, in a paroxysm of rage, 
the seducer of his sister, appears to us inconsistent 
and unreasonable. 

There is another class of provocations which Mr. 
Livingston does iiot allow to be adequate i^ law, but 
which have been, and while human nature remains 
unaltered, will be, adequate in fact to produce the 
most tremendous effects. Suppose a person to take 
indecent liberties with a modest female, in the pre- 
sence of her father, her brother, her husband or her 
lover. Such an assault njight have no tendency to 
cause pain or danger; yet history tells us what 
effects have followed fi^m such assaults. Such an 
assault produced the Sicilian A^espers. Such an as- 
sault called fqfth the memorable blow of Wat Tyler. 
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It is diflBctilt to conceive any class of cases in which 
the intemperance of anger ought to be treated with 
greater lenity. So far, indeed, should we be from 
ranking a man who acted like Tyler with murderers, 
that we conceive that a judge would exercise a sound 
^scretion in sentencing such a man to the lowest 
punishment fixed by the law for manslaughter. 

We think it right to add that, though in our re- 
marks on this part of the law we havb used illustrar 
tions drawn from the history and manners of Europe, 
the arguments which we have employed apply as 
strongly to the state of society in India as to the 
state of society in any part of the globe. There is 
perhaps no country in which more cruel suffering is 
inflicted, and more deadly resentment called forth, 
by injuries which affect only the mental feelings. 

A persoft who should offer a gross insult to the 
Mahomedan religion in the presence of ^ zealous 
professor of that religion ; who should deprive some 
high-born Kajpoot of his caste ; who should rudely 
tmust his head into the covered palanquin of a woman 
of rank, would probably move those whom he insulted 
to more violent anger than if he had caused them 
some severe bodily hurt. That on these* subjects 
our notions and usages differ from theirs is nothing 
to the purpose. We are legislating for them, and 
though we may wish that their opinions and feelings 
may undergo a considerable change, it is our duty, 
while their opinions and feelings remain unchanged, 
to pay as much respect to those opinions and feelings 
as if we partook of them. We are legislating for a 
country where many men, and those by no means 
thd worst men, prefer death to the loss of caste; 
where many women, an^i those by no means the 
worst women, ‘would consider themselves as dis- 
honoured by exposme to tike gaze of strangers : and 
to legislate for such a country, as if the loss of caste or 
the exposure of a female face were n«t provocations 
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of the highest order, would, in our opinion, be unjust 
and unreasonable. 

The second mitigated form of voluntary culpable 
homicide is that to which we have given the name 
of voluntary culpable homicide by consent. It appears 
to us that this description of homicide ought to be 
punished, but that it ought not to be punished so 
severely as murder. We have elsewhere given our 
reasons for thihking that this description of homicide 
ought to be punished.^ 

Our reasons for not punishing it so 'severely as 
murder are these. In the first place, the motives 
which prompt men to the commission of this offence 
are generally far more respectable than those which 
prompt men to the commission of murder. Some- 
times it is the •effect of a strong sense of religious 
duty, sometimes of a strong sense of^honour, not 
unfreqrfently of humanity. The soldier, who, at the 
entreaty of a wounded comrade, puts that comrade 
out of pain, the friend who supplies laudanum to a 
person suffering the torment of a lingering dise&e, 
the freedman who in ancient times held out the 
sword that his master might fall on it, the high-bom 
native of India who stabs the females of his family 
at their own entreaty in order to save thejn from the 
licentiousness of a band of marauders, would, except 
in Christian societies, scarcely be thought culpable, 
and even in Christian societies would not be regarded 
by the public, and ought not to be treated by the law, 
as assassins. 

Again, this crime is by no means productive of 
so much evil to the community as murder. One evil 
ingredient of the utmost importance is altogether 
wanting to the offence of voluntary culpable homicide 
by consent. It does not produce geheral insecurity. 
It does not^ spread terror through society. ^V'hen we 
punish murder with such signal severity, we have 

• * See Note (B). 
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two ends in view. One end is, that people may not 
be murdered. Another end is, that people may not 
live in constant dread of being murdered. This 
second end is perhaps the more important of the 
two. For if assassination were left unpunished, the 
number of persons assassinated would probably be?u 
a very small proportion to the whole population ; but 
the life of every human being would be passed in 
constant anxiety and alarm. This property of the 
oifence of murder is not . found in the offence of 
voluntary ctilpable homicide by consent. Every inan 
who has not given his consent to be put to death is 
perfectly certain that this latter offence cannot at 
present be committed on him, and that it never will 
be committed unless he shall first be convinced that 
it is his interest to consent to it. Wei:now that two 
or three midflight assassinations are su^cient to keep 
a city of a million* of inhabitants in a state *of con- 
sternation during several weeks, and to cause every 
private family to lay in arms and watchmen’s rattles. 
No number of suicides, or of homicides committed 
with the unextorted consent of the person killed, 
could possibly produce such alarm among the sur- 
vivors. • 

The distinction between murder and voluntary 
culpable homicide by consent has never, as far as we 
are aware, been rgcognised by any code in the dis- 
tinct mamier in which we propose to . recognise it ; 
but it may be traced in the laws of many countries, 
and often, when neglected by those who have framed 
the laws, it has had a great effect on the decisions of 
the ^tribunals, and particularly on the decisions of 
tribunals popularly composed. It may be proper to 
observe that the burning f>f a Hindoo widow by her 
own consent, though it is now, as it ought to be, an 
offence by the regulajtions ofi every Presidency, is in 
no Presidency punished as murder. 

The third mitigated form of voluntary culpable 
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homicide is that which we have designated as volim- 
tary culpable homicide in defence. 

We have been forced to leave the law on the 
subject of private defence, as we have elsewhere 
said, in an unsatisfactory state; and, though we 
hope and believe that it may be greatly improved, 
we fear that it must always continue to be one of 
the least precise parts of every system of jurispru- 
dence. That portion of the law of homicide which 
we are now considering is closely connected with 
the law of private defence, and must nedfessarily par- 
take of the imperfections of the law of private 
defence. But wherever the limits of the right of 
private defence may be placed, and with whatever 
degree of accuracy they may be marked, we are 
inclined to think that it will always be expedient to 
make a separation between murder andP what we have 
design&led as voluntary culpable homicide in defence. 

The chief reason for making this separation is that 
the law itself invites men to the very verge of ^ the 
crime which we have designated as voluntary cul- 
pable homicide in defence. It prohibits such homi- 
cide, indeed, but it authorises acts which lie very 
near to such homicide ; and this circumstance, we 
think, greatly mitigates the guilt of such homicide. 

That a man who deliberately kills another in 
order to prevent that other froip pulling his nose 
should be allowed to go absolutely unpunished, 
would be most dangerous. The law punishes and 
ought to punish such killing. But we cannot think 
that the law ought to punish such killing as murder. 
For the law itself has encouraged the slayer to in- 
flict on the assailant any harm short of death which 
may be necessary for the purpose of repelling the out- 
rage, — ^to give the assailant a cut with a knife across 
the finger^ which may lepder his right hand useless to 
him for life, or to hurl him down stairs with such force 
as to break has leg ; and it seems difficult to conceive 
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that circumstances which would be a full justifica- 
tion of any violence short of homicide should not be 
a mitigation of the guilt of homicide. That a man 
should be merely exercising a right by fracturing 
the skull and knocking out the eye of an assailant, 
£gid should be ^Ity of the highest crime in the 
code if he kills the same assailant ; that there should 
be only a single step between perfect innocence and 
murder, between perfect impunity and liability to 
capital punishment, seems unreasonable. In a case 
in which the law itself empowers an individual to 
inflict any harm short of death, it ought hardly, we 
think, to visit him with the highest punishment if 
he inflicts death. 

It is to be considered also that the line between 
those aggressions which it is lawful tg repel by kill- 
ing, and thoie which it is not lawful so to repel, is 
in our code, and must be in every code, to ^ great 
extent an arbitrary line, and that many individual 
cases will fall on one side of that line which, if we 
had framed the law with a view to those cases alone, 
we should place on the other. Thus we allow a man 
to kill if he has no other means of preventing an in- 
cendiary from burning a house ; and we do allow 
him to k^for the purpose of preventing the com- 
mission of a simple theft. But a house may be a 
wretched heap of mats and thatch, propped by a few 
bamboos, *and not worth altogethef* twenty rupees. 
A simple theft may deprive a man of a pocket-book 
which contains bills to a great amount, the savings 
of a long and laborious life, the sole dependence of 
a large family. That in these cases the man who 
kills the incendiary should be pronounced guiltless 
of any oflPence, and that tfee man who kills the thief 
should be senttoced to the gallows, or, if he is 
treated with the utn^ost lenky which the Courts can 
show, to perpetual transportation or imprisonment, 
would be generally condemned as a slacking injus- 
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tied. We are, therefore, clearly of opinion that the 
offence which we have designated as voluntary cul- 
pable homicide in defence ought to be distinguished 
from murder in such a manner that the Courts may 
have it in their power to inflict a slight or a merely 
nominal punishment on acts which, though nof;; 
within the letter of the law which authorises killing 
in self defence, are yet within the reason of that law. 

We have hitherto been considering the law of 
voluntary culpable homicide. But homicide may be 
culpable, yet not voluntary. There will probably 
be little difference of opinion as to the expediency 
of providing a punishment for the rash and negli- 
gent causing of death. But it may be thought that 
we have dealt too leniently by the offender who, 
while commitl^ng a crime, causes death which he 
did not intend to cause or know himselfcto be likely 
to causa 

The law, as we have framed it, differs widely 
from the English law. If,” says Sir William Black- 
stone, one intends to do another felony, and un- 
designedly kills a man, this is murder;” and he 
gives the following illustration of the rule : If one 
gives a ;^oman with child a medicine to produce 
abortion, and it operates so violently as to kill the 
woman, this is murder in the person who "^ve it.” 

Under the provisions of our code, this case would 
be very differently dealt with according t^ circum- 
stances. If A. kills Z. by administering abortives to 
her, with the knowledge that those abortives are 
likely to cause her death, he is guilty of voluntary 
culpable homicide, which will be voluntary culpable 
homicide by consent, if Z. agreed to run the risk, 
and murder if Z. did not s<j agree. If A. causes mis- 
carriage to Z., not intending to cause Z.’s death, nor 
thinking it likely that hp shall cause Z.’s death, but 
so rashly o/ negligently as to cause her death, A. is 
guilty of culpg.ble homicide not voluntary, and will 
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be Kable to the punishment provided for the.causing 
of miscarriage, increased by imprisonment for a term 
not exceeding two years. Lastly, if A. took such 
precautions that there was no reasonable probability 
that Z.’s death would be caused, and if the medicine 
^ere rendered deadly by some accident which no 
human sagacity could have foreseen, or by some 
peculiarity in Z.’s constitution such as there was no 
ground whatever to expect, A. will be liable to no 
punishment whatever on account of her death, but 
will of couise be liable to the punishment provided 
for causing miscarriage. 

It may be proper for us to offer some arguments 
in defence of this part of the code. 

It will be admitted that when an act is in itself 
innocent, to punish the person who (Joes it because 
bad consequences, which no human wisdom could 
have foreseen, have followed from it, would in the 
highest degree barbarous and absurd. 

A pilot is navigating the Hooghly with the ut- 
mdfet care and skill : he directs the vessel against a 
sand-bank which has been recently formed, and of 
which the existence was altogether unknown till this 
disaster. Several of his passengers are consi^quently 
drowned. To hang the pilot as a murderer on 
account m this misfortune would be universally 
allowed to be an act of atrocious injustice. But if 
the voyage of the*pilot be itself a hi^h offence, ought 
that circumstance alone to turn his misfortune into 
a murder ? Suppose that he is engaged in conveying 
an offender beyond the reach of justice ; that he has 
kidnapped some natives, and is carrying them to a 
shi^ which is to convey them to some foreign slave- 
colony ; that he is violati|^g the laws of quarantine 
at a time when It is of the highest importance that 
those laws phould be strictly observed; that he is 
carrying supplies, de*serters and intelligence to the 
enemies of the state. The offence o^ such a pilot 
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ought, tgidoubtedly, to be severely punished. But 
to pronounce him guilty of one offence because a 
misfortune befel him while he was committing 
another offence, — to pronounce him the murderer of 
people whose lives he never meant to endanger, whom 
he was doing his best to carry safe to their destinar 
tion, and whose death has been purely accidental, — 
is surely to confound all the boundaries of crime. 

Again, A. heaps fuel on a fire, not in an impru- 
dent manner, but in such a manner that the chance 
of harm is not worth considering. Unhappily the 
flame bursts out more violently than there was rea- 
son to expect. At the same moment a sudden puff 
of wind blows Z.’s light dress towards the hearth. 
The dress catches fire, and Z. is burned to death. 
To punish A. a murderer on account of such an 
unhappy event would be senseless op^uelty. But 
suppose that the fuel which caused the flame to burst 
forth was a will which A. was fraudulently destroying: 
ought this circumstance to make A. the murderer of 
Z. ? We think not. For the fraudulent destroying 
of wills we have provided, in other parts, of the code, 
punishments which we think sufficient. If not 
sufficient-, they ought to be made so. But we cannot 
admit that Z.’s death has, in the smallest degree, 
aggravated A.’s offence, or ought to be considered in 
apportioning A.’s punishment. 

To punish aS^ a murderer everf man who, while 
committing a heinous offence, causes death by pure 
misadventure, is a course which evidently adds no- 
thing to the security of human life. No man can so 
conduct himself as to make it absolutely certain that 
he shall not be so unfortunate as to cause the d^ath 
of a fellow-creature. Thq utmost that he can do is 
to abstain from every thing which is^ at all likely to 
cause death. No fear of punishment can make him 
do more thhn this ; and, therefore, to punish a man 
who has done^this can add nothing to the security 
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of human life. The only good effect \fhich such 
punishment canj)roduce will be to deter people from 
committing any of those offences which turn into 
murders what are in themselves mere accidents. It 
is in fact an addition to the punishment of those 
offences, and it is an addition made in the very worst 
way. For example, hundreds of persons in some 
great cities are in the habit of picking pockets. 
They know that they are guilty of a* great offence; 
but it has never occurred to one of them, nor would 
it occur tetany rational man, that they are guilty of 
an offence which endangers life. Unhappily one of 
these hundreds attempts to take the purse of a gen- 
tleman who has a loaded pistol in his pocket. The 
thief touches the trigger, the pistol goes off, the 
gentleman is shot dead. To treat ^he case of this 
pickpocket flifferently from that of ,the numerous 
pickpockets who steal under exactly the s^me cir- 
cumstances, with exactly the same intentions, with 
no less risk of causing death, with no greater care to 
a's^id causing death ; to send them to the house of 
correction as thieves, and him to the gallows as a 
murderer, appears to us an unreasonable course. If 
the punishment for stealing from the persopn be too 
light, let Jt be increased, and let the increase fall 
alike on all the offenders. Surely the worst mode of 
increasing the punishment of an offence is to pro- 
vide that besides the ordinary punishment, every 
offender shall run an exceedingly small risk of being 
hanged. The more nearly the amount of punish- 
ment can be reduced to a certainty the better ; but 
if chance is to be admitted, there are better ways of 
admitting it. It would be a less capricious, and 
therefore a more saluta^ course, to provide that 
every fiftieth of every hundredth thief selected by 
lot should be hanged^ than t© provide tha^ every thief 
should be hanged who, while engaged in stealings 
should meet with an unforeseen misfortune, such as 
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might have befallen the most virtuous man while 
performing the most virtuous action. 

We trust that his Lordship in Council will think 
that we have judged correctly in proposing that when 
a person engaged in the commission of an offence 
causes death by pure accident, he shall suffer only 
the punishment of his offence, without any addition 
on account of such accidental death. 

When a person engaged in the commission of an 
offence causes death by rashness or negligence, but 
without either intending to cause death, <ar thinking 
it likely that he shall cause death, we propose that he 
shall be liable to the punishment of the offence which 
he was engaged in committing, superadded to the or- 
dinary punishment of involuntary culpable homicide. 

The arguments and illustrations which we have 
employed for the purpose of showing ^^hat the in- 
voluntary causing of death, without either rashness 
or negligence, ought, under no circumstances, to be 
punished at all, will, with some modifications, which 
will readily suggest themselves, serve to show that 
the involuntary causing of death by rashness or negli- 
gence, though always punishable, ought under no 
'Circumstances to be punished as murder. 

It gives us great pleasure to observ^ that Mr. 
Livingston’s provisions on this subject, though in 
details they differ widely from ours, are framed on 
the principles which we have here defended. 

We wish next to call the attention of his Lordship 
in Council to clauses 308 and 309. 

These clauses appear to us absolutely necessary 
to the completeness of the code. We have provided, 
under the head of bodily hurt, for cases in which 
hurt is inflicted in an attepipt to murder ; under the 
head of assault, for assaults committed in attempting 
to murder ; under the head of criminal trespass, for 
some criminal trespasses committed in order to 
?nurder. But there will still remain many atrocious 
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end deliberate attempts to murder which are not 
trespasses, which are not assaults, and which cause 
no hurt. A., for example, digs a pit in his garden, 
and conceals the mouth of it, intending that Z. may 
fell in and perish there. Here A. has committed no 
trespass, for the ground is his own ; and no assault, 
for he has applied no force to Z. He may not have 
caused bodily hurt, for Z. may have received a timely 
caution, or may not have gone near the pit. But 
A.’s crime is evidently one which ought to be punished 
as severely #s if he had laid hands on Z. with the in- 
tention of cutting his throat. 

Again, A. sets poisoned food before Z. Here A. 
may have committed no trespass, for the food may 
be his own ; and if so, he violates no right of property 
by mixing arsenic with it. He commits no assault, 
for he means^he taking of the food to be Z.’s volun- 
tary act. If Z. does not swallow enough* of the 
poisoned food to disorder him, A. causes no bodily 
hurt. Yet it is plain that A. has been guilty of a 
crime of a most atrocious description. 

Similar attempts may be made to commit volun- 
tary culpable homicide in any of the three mitigated 
forms. A., for example, is excited to violent^ passion 
by Z., and fires a pistol intending to kill Z. If the 
shot proves*fatal, A. will be guilty of manslaughter ; 
and he surely ought not to be exempted from all 
punishment if thb ball only grazes the intended 
victim. 

It is to meet cases of this description that clauses 
308 and 309 are intended. 

With respect to the law on the subject of abor- 
tion,* we think it necessary to say only that we enter- 
tain strong apprehensions 4^hat this or any other law 
on that subject •may, in this country, be abused to 
the vilest purposes. The charge of abortion is one 
which, even where it is not substantiated, often 
leaves a stain on the honour of families# The power 
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of bringing a false accusation of this description is 
therefore a formidable engine in the hands of un- 
principled men. This part of the law will, unless 
great care be taken, produce few convictions, but 
much misery and terror to respectable families, and 
a large harvest of profit to the vilest pests of society. 
We trust that it may be in our power in the code of 
procedure to lay down rules which may prevent such 
an abuse. Should we not be able to do so, we are 
inclined to think that it would be our duty to advise 
his Lordship in Council rather to suffir abortion, 
where the mother is a party to the offence, to re- 
main wholly unpunished, than to repress it by pro- 
visions which would occasion more suffering to the 
innocent than to the guilty. 

Every one ‘ of those offences against the human 
body which remain to be considered faBs under some 
one or more of the following heads : Hurt, Eestraint, 
Assault, Kidnapping, Eape, Unnatural crimes. 

Many of the offences which fall under the head of 
Hurt will also fall under the head of assault. A slab, 
a blow which fractures a limb, the flinging of boiling 
water over a person, are assaults, and are also acts 
which dause bodily hurt. But bodily hurt may be 
caused by many acts which are not assaul,i'=’, A per- 
son, for example, who mixes a deleterious potion, 
and places it on^. the table of another ; a person who 
conceals a scythe in the grass on which another is 
in the habit of walking ; a person who digs a pit in 
a public path, intending that another may fall into 
it, may cause serious hurt, and may be justly punished 
for causing such hurt ; but they cannot, without ex- 
treme violence to language, be said to have com- 
mitted assaults. • 

We propose to designate all pain, disease and 
infirmity the name of hurt. , 

We have found it very difficult to draw a line 
between tho^e bodily hurts which are serious and 



INDIAN PENAL CODE. 


133 


those which are slight. To draw such a line with 
perfect accuracy* is, indeed, absolutely impossible ; 
but it is far better that such a line should be drawn, 
though rudely, than that offences some of which 
approach in enormity to murder, while others are 
little more than frolics which a good-natured man 
would hardly resent, should be classed together. 

We have, therefore, designated certain kinds of 
hurt as grievous. * 

We have given this name to emasculation, — to 
the loss o:Pthe sight of either eye, — to the loss of 
the hearing of either ear, — to the loss of any member 
or joint, — to the permanent loss of the perfect use 
of any member or joint, — ^to the permanent disfigura- 
tion of the head or face, — to the fracture and to the 
dislocation of bones. Thus far we proceed on sure 
ground. Bitt a more difficult task remains. Some 
hurts which are not, like those kinds of hurt which 
we have just mentioned, distinguished by a broad 
and obvious line from slight hurts, may neverthe- 
less be most serious. A wound, for example, which 
neither emasculates the sufferer, nor blinds him, nor 
destroys his hearing, nor deprives him of a member 
or a joint, nor permanently deprives him of the use 
of a member or a joint, nor disfigures his counte- 
nance, nor breaks his bones, nor dislocates them, 
may yet cause intense pain, prolonged disease, last- 
ing injury to the constitution. It is evidently 
desirable that the law should make a distinction 
between such a wound, and a scratch which is 
healed with a little sticking plaster. A . beating, 
which does not maim the sufferer or break 
his bones, may be so cruel as to bring him to the 
point of death. Such a^beating, it is clear, ought 
not to be confounded with a bruise, which requires 
only to be. bathed iirith vinegar, and of which the 
traces disappear in a day. 

After a long consideration we ha^e determined 
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to give the name of grievous bodily hurt to all hurt 
which causes the sufferer to be in ^^pain, diseased or 
unable to pursue his ordinary avocations, during the 
space of twenty days. 

This provision was suggested to us by article 30^ 
of the French Penal Code. That article runs thus': 
“ Sera puni de la peine de la reclusion, tout individu 
qui aura fait des blessures ou porte des coups, s’il est 
respite de ces actes de violence une maladie ou in- 
capacity de travail personnel pendant plus de vingt 
jours.” R^cluaion^ it is to be observed, signifies im- 
prisonment and hard labour for a term of not less 
than five nor more than ten years. 

This law appears, from the proems verbal of 
Napoleon’s council of state, to have been adopted 
without calling forth a single ^ observation ; but it 
has since been severely criticised by Fifench jurists, 
and has been mitigated by the French legislature. 
Indeed, it ought to have been completely recast, for 
it is undoubtedly one of the most exceptionable I 9 WS 
in the code. 

A man who means only to inflict a slight hurt 
may, without intending or expecting to do so, cause 
a hurt which is exceedingly serious. A push which 
to a man in health is a trifle may, if it happens to 
be directed against a diseased part of an infirm 
person, occasion ^ consequences whjch the offender 
never contemplated as possible. A blow** designed 
to inflict only the pain of a moment may cause the 
person struck to lose his footing, to fall from a con- 
siderable height, and to break a limb. In such 
cases, to punish the assailant with five years of strict 
imprisonment would be in the highest degree unjust 
and cruel. It is said, and^we can easily believe it,* 
that, in such cases, the French juriesliave frequently 

v> • * ' 

* Locr^, Legislation de France. VoL xxx., p. 362. 

^ Paillet, Manuel de Droit Francais. Note on clause 309 of tha 
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refused, in spite of the clearest evidence, to pro- 
nounce a decision which would have subjected the 
accused to a punishment so obviously disproportioned 
to his offence. 

We have attempted to preserve and to extend 
•what is good in this article of the French code, and 
to avoid the evils which we have noticed. It appears 
to us that the length of time during which a sufferer 
is in pain, diseased or incapacitated •from pursuing 
his ordinary avocations, though a defective criterion 
of the severity of a hurt, is still the best criterion 
that has ever been devised. It is a criterion which 
may, we think, with propriety be employed not 
merely in cases where violence has been used, but in 
cases where hurt has been caused without any 
assault, as by the administration of* drugs, the sei> 
ting of trapli, the digging of pit-fall^ the placing of 
ropes across a road. But though we have borrowed 
from the French code this test of the severity of 
bodily injuries, we have framed our penal provisions 
on a principle quite different from that by which the 
authors of the French code appear to have been 
guided. In apportioning the punishment, we take 
into consideration both the extent of th» hurt and 
the inteji^ion of the offender. 

What we propose is, that the voluntary infliction 
of simple bodilj hurt shall be punished with im- 
prisonment of either description, which may extend 
to one year, or fine, or both ; the voluntary infliction 
of grievous bodily hurt with imprisonment of either 
description for a term which may extend to ten years 
and must not be less than six months, to which fine 
may be added. 

These are the ordinary punishments ; but there 
are certain aggravating and mitigating circumstances 
which make a consi^derable difference. ^ 

Where bodily hurt is voluntarily inflicted in an 
attempt to murder the person hurtf we propose to 
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punish the offender with transportation for life, or 
with imprisonment for a term which may extend 
to life, and cannot be less than seven years. It does 
not appear to us that, where the murderous intention 
is made out, the severity of the hurt inflicted is a 
circumstance which ought to be considered in ap-^ 
portioning the punishment. It is undoubtedly a 
circumstance which wiU be important as evidence, 
A Court will generally be more easily satisfied of the 
murderous intention of an assailant who has fractured 
a man’s skull, than of one who has only caused a 
slight contusion. But the proof might be complete. 
To take examples which are universally known : — 
Harley was laid up more than twenty days by the 
wound which he received from Gruiscard ; the scratch 
which Damien ^ave to Louis the Fifteenth was so 
slight that it was followed by no feverish symptoms. 
Yet it will be allowed that it would be absurd to 
make a distinction between the two assassins on this 
ground. 

We propose that when bodily hurt is inflicted by 
way of torture, the punishment shall be very severe. 
In England, happily, such a provision would be un- 
necessary,, But the execrable cruelties which are 
committed by robbers in this country for the^ purpose 
of extorting property, or information relating to 
property, render it absolutely necessary here. We 
propose that in shch cases, if the hurt inflicted be 
what we have designated as grievous^ the offender 
shall be punished with transportation for life, or 
with imprisonment for a term which may extend to 
life, and which shall not be less than seven years. 
Where the hurt is not grievous, we propose that the 
imprisonment shall be for % term of not more than 
fourteen years, nor less than one yeari 

Bodily hurt may be inflicted by means the use 
of which g&eraUy indicates great malignity. A 
blow with the, fist may cause as much pain, and 
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produce as lasting injury, as laceration with a knife, 
or branding witl^ a hot iron. But it will scarcely be 
disputed that, in the vast majority of cases, the 
offender who has used a knife or a hot iron for the 
purpose of wreaking his hatred is a far worse and 
more dangerous member of society than he who has 
only used his fist. It appears to us that many hurts 
which would not, according to our classification, be 
designated as grievous, ought yet, on account of the 
mode in which they are infiicted, to be punished 
more sevei^ly than many grievous hurts. We pro- 
pose, therefore, that where bodily hurt is voluntarily 
caused by means of any sharp instrument, of fire, of 
any heated substance, of any corrosive substance, of 
any explosive substance, of any poison internal or ex- 
ternal, or of any animal, the maximum of imprison- 
ment may lie increased, in cases of grievous bodily 
hurt, to fourteen years, in other cases to three years. 

In cases where bodily hurt is voluntarily caused 
on grave and sudden provocation, we propose to miti- 
gate the punishment. This mitigation i^ common to 
cases of hurt and of grievous hurt. But the voluntary 
causing of grievous hurt on great and sudden pro- 
vocation will still be punishable more severely than 
the voluntary causing of hurt not grievous on grave 
and sudden provocation. The provisions which we 
propose on this subject are framed on the same 
principle^ on which we have framed the law of man- 
slaughter, and may be defended by the same argu- 
ments by which the law of manslaughter is defended. 

Hitherto we have been considering cases in which 
hurt has been caused voluntarily. But hurt may be 
catfsed involuntarily, yet culpably. There may have 
been no design to cause* hurt, no expectation that 
hurt would be \jaused. Yet there may have been a 
want of du^ care not to cause hurt. For these cases 
of the involuntary yet culpable infliction of bodily 
hurt, we have provided rules which* bear a close 



138 


NOTES ON THE 


analogy to those which we have provided for cases of 
involuntary culpable homicide. 

The provision contained in clause 329 bears, it 
will be seen, a close analogy to those contained in 
clauses 308 and 309. We have provided, under the 
head of assault, for cases in which an assault is com- 
mitted in an attempt to cause grievous bodily hurt. 
But there may be most malignant and atrocious 
attempts to cause grievous bodily hurt without any 
assault. For example, Z. is directed to use a lotion 
for his eyes. A. substitutes for that lotior? a corrosive 
substance, intending that it may destroy Z.’s eye- 
sight. Again ; A. makes up a letter addressed to Z., 
and sends it to the post-office, having placed a strongly 
explosive substance under the seal, intending that 
the explosion may seriously injure Z. These are not 
assaults ; yet they are evidently acts which deserve 
severe punishment, and that punishment is provided 
by clause 329. 

By wrongful restraint, we mean the keeping a 
man out of a place where he wishes to be, and ha^ a 
right to be. Wrongful confinement, which is a form 
of wrongful restraint, is the keeping a man within 
limits orit of which he wishes to go, and has a right 

The offence of wrongful restraint, wGen it does 
not amount to wrongful confinement, and when it is 
not accompanied Vith violence, or with the ^^ausing of 
bodily hurt, is seldom a serious offence, and we pro- 
pose, therefore, to visit it with a light punishment. 

The offence of wrongful confinement may be also 
a slight offence ; but, when attended by aggravating 
circumstances, it may be one of the most serious that 
can be committed. « 

One aggravating circumstance is the duration of 
the confinement. Confinement for a qi^arter of an 
hour may sometimes be a mere frolic, which would 
deserve only ^ nominal punishment, which, indeed. 
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might be so harmless as not to amount to an offence. 
(See clause 73^ But wrongful confinement con- 
tinued during many days will always be a most serious 
offence. We have attempted to frame the law on 
this subject in such a manner as to give the offender 
•a strong motive for abridging the detention of his 
prisoner. Another aggravating circumstance is the 
circumstance that the offender persists in wrongfully 
confining a person notwithstanding an order issued 
by a competent authority for the liberation or pro- 
duction of that person. The mode in which these 
orders are to be issued will be set forth in the code 
of procedure. A third aggravating circumstance is 
the circumstance that the offender uses criminal con- 
finement for purposes of extortion. For all these 
aggravated forms of wrongful confinement we have 
provided se'Pere punishments. ^ 

We have also provided a separate punishment for 
a person who, while detaining another in wrongful 
confinement, omits to supply his prisoner with every 
thing necessary to health, ease and comfort. The 
effect of this provision is, that a person who wrong- 
fully confines another will be answerable for any 
bodily hurt which he may cause by wrongfully omit- 
ting so to supply his prisoner. 

We have found great difficulty in giving a defini- 
tion of assault, and are by no means satisfied with 
that whi#h we now offer. As, however, it at present 
appears to us to include all that we mean to include,^ 
and to exclude all that we mean to exclude, we have 
adopted it in spite of the objections which we feel 
to its harsh and quaint phraseology. We have adopted 
it with the less scruple, because we trust that the 
illustrations will render every part of it intelligible 
to an attentive*reader. 

A large proportion of the acts which we have 
designated as assaults will be offences felling under 
the heads of hurt and restraint. Thus, a stab with 
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a knife is an offence falling under the head of hurt, 
and it is also an assault. The seizing a man by the 
collar, and thus preventing him from proceeding on 
his way^ is unla\rful restraint, and is also an assault. 
But there will be many assaults which it is absolutely 
necessary to punish, yet which cause neither bodily 
hurt nor unlawful restraint. A man who imper- 
tinently puts his arm round a lady’s waist, who aims 
a severe stroke at a person with a horsewhip, who 
maliciously throws a stone at a person, squirts dirty 
water over a person, or sets a dog at a person, may 
cause no hurt and no restraint, yet it is evident that 
such acts ought to be prevented. 

The ordinary punishment which we propose for 
assault is sKght. But we propose to punish assaults 
which are committed in attempting murder with 
transportation for life, or with imprisonment for a 
term which may extend to life, and which cannot be 
less than seven years. We have also provided 
severe punishments for assault, when it is committed 
in an attempt to commit any grave offence against 
the person, when it is committed with the intention 
of dishonouring the sufferer, or when it is an out- 
rage offered to female modesty. 

The offence of kidnapping is sometimes com- 
mitted by means of assault, and is sometinies attended 
with restraint. But this will not always be the 
case. A child, fbr example, who i^ decoyeiJ from its 
guardians, who soon forgets its home, and who con- 
sents to remain with the kidnapper, cannot be said 
to have been assaulted or restrained. A labourer 
who has been induced to embark on board of a ship 
by false assurances that he shall be taken to a 
country where he shall hgj^e good wages, but whom 
the captain of the ship intends to sell for a slave, has 
not, as yet, been either assaulted or restrained. 

The crfine of kidnapping consists, according to 
our definitioi^ of it, in conveying a person without 



» 


INDIAN PENAL CODE. 


141 


his consent, or the consent of some person legally 
authorized to consent on his behalf, or* with such 
consent obtained by deception, out of the protection 
of the law, or of those whom the law has appointed 
his guardians. 

• This offence may be committed on a child by re- 
moving that child out of the keeping of its lawful 
guardian or guardians. On a grown man it can 
only be committed by conveying him beyond the 
limits of the Company’s territories, or by receiving 
him on board of a ship for that purpose. 

The carrying of a grown-up person by force from 
one place within the Company’s territories to another, 
and the enslaving him within the Company’s terri- 
tories, are offences sufficiently provided for under 
the heads of restraint and confinement. 

The enticing a grown-up person by false promises 
to go from one place in the Company's territories to 
another place also within those territories, may be 
a subject for a civil action, and, under certain circum- 
stS,nces, for a criminal prosecution ; but it does not 
appear to us to come properly under the head of 
kidnapping. 

We propose to make the punishment of kid- 
napping, pgculiarly severe when it is committed with 
murderous intentions, as in the case of those subjects 
of the Company who were lately carried into the 
Jynteah country* for purposes of hilman sacrifice. 

We also propose to enhance the punishment of 
kidnapping in cases in which it is committed with 
the intention of inflicting grievous bodily harm on 
the person kidnapped, or of reducing that person to 
slavery, and when .it is committed for purposes of 
rape or of unnatural lust* 

We have placed under this head a provision for 
punishing persons who export labourers by sea from 
the Company’s territories, in contravention of the 
Act recently passed by Grovemment qpi that subject. 
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The provisions which we propose on the subject 
of rape do not appear to require any remark. 

Clauses 361 and 362 relate to ah odious class of 
offences respecting which it is desirable that as 
little as possible should be said. We leave, without 
comment, to the judgment of his Lordship in Council 
the two clauses which we have provided for these 
offences. We. are unwilling to insert, either in the 
text or in the notes, any thing which could give 
rise to public discussion on this revolting subject ; 
as we are decidedly of opinion that the injury which 
would be done to the morals of the community by 
such’ discussion would far more than compensate for 
any benefits which might be derived from legislative 
measures framed with the greatest precision. 


NOTE (N). 

c' 

ON THE CHAPTER OF OFFENCES AGAINST PROPERTY. 

There is such a mutual relation between the different 
parts of the law that those parts must all attain per 
fection together. That portion, be it what, it may, 
which is selected to be first put into the form of a 
code, with whatever clearness and precision it may be 
expressed and arranged, must necesWily partake to 
a considerable extent of the uncertainty and obscurity 
in which other portions are still left. 

This observation applies with peculiar force to 
that important portion of the penal code which we 
now propose to consider. The offences defined *in 
this chapter are made punisjiable on the ground that 
they are violations of the right of property; but the 
right of property is itself the creature of the law. It 
is evident, therefore, that if the ^bstantive civil law 
touching this i^ight be imperfect or obscure, the penal 
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law which is auxiliary to that substantive law, and of 
which the object is to add a sanction to that sub- 
stantive law, mist partake of the imperfection or 
obscurity. It is impossible for us to be certain that 
we have made proper penal provisions for violations 
pf civil rights till we have a complete knowledge of 
all civil rights ; and this we cannot have while the 
law respecting those rights is either obscure or un- 
settled. As the present state of the cavil law causes 
perplexity to the le^slator in framing the penal code, 
so it will c^casionaUy cause perplexity to the judges 
in administering that code. If it be matter of doubt 
what things are the subjects of a certain right, in 
whom that right resides, and to what that right ex- 
tends, it must also be matter of doubt whether that 
right has or has not been violated. 

For exaqpiple. A., without Z.’s permission, shoots 
snipes on Z.’s ground, and carries them away : here, 
if the law of civil rights grants the property in such 
birds to any person who can catch them, A. has not, 
killing them and carrying them away, invaded 
Z.’s right of property. If, on the other hand, the law 
of civil right declares such birds the property of the 
person on whose lands they are, A. has invadei^Z’s right 
of property. If it be matter of doubt what the state 
of the civirtaw on the subject actually is, it must also 
be matter of doubt whether A. has wronged Z. or not. 

By thp English law,^ pigeons, while they frequent 
a dove-cote, are the property of the owner of the 
dove-cote. By the Roman law * they were not so. 
By the French law^ they are his property at one 
time of the year, and not his property at another. 
Hefe it is evident that the taking of such a pigeon, 
which would in England J?e a violation of the right 

• 

* Blackstono, Book II. Chap, consuetudine evolare et revolare 

25. solent. — Inst. Lil^ II. Tit. I. 

* Columbarum fera natura est, * Paillet, Manuel de Droit 
nec ad rem pertinet, quod ex Fran 9 ais. , 
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of property, would be none in a country governed by 
the Eoman law, and that, in France, it would depend 
on the time of the year whether it were so, or not. 

A. lends a horse to B. B. sells the horse to Z., 
who buys it, believing in good faith that B. has a 
right to sell it. A. sees the horse feeding. He 
mounts it and rides away with it. Here, if the law 
of civil rights provides that a thing sold by one who 
has no right' to sell it shall nevertheless be the 
property of a hona fide purchaser, A. has invaded Z.’s 
right of property. If, on the other hand*, A.’s right 
is not affected by what has passed between B. and Z., 
A. does not commit an infraction of Z.’s right of pro- 
perty. If it be doubiifal whether the right to the horse 
be in A. or in Z., it must also be doubtful whether A. 
has or has not committed an infraction of Z.’s right. 

A path running across a field which <belongs to Z. 
has, during three years, been used as a pubHc way, 
A., in spite of a prohibition from Z,, uses it as such. 
Here, if by the civil law, an usage of three years is 
sufficient to create a right of way, A. has committed 
no infraction of Z.’s right. But if a prescription of 
more than three years, or an express grant, be 
necessary to create a right of way, A. has committed 
an infraction of Z.’s right of property. 

A. discovers a mine on land occupied by him. 
Here, if the civil law assigns all minerals to the^ 
occupier of the Mnd, A. violates no^ right of property 
by appropriating the minerals. But if the civil law 
assigns all minerals to the Government, A. violates- 
the right of property by such appropriation. 

The sea recedes, and leaves dry land in the imme- 
diate neighbourhood of Z.’s property. Z. cultivates 
the land. A. turns cattle ^^on the land, and destroys 
Z.’s crops. Here, if the civil law ‘assigns alluvial 
additions to the occupier of the nearest land, A. is a 
wrong-doer.® If it declares alluvial additions common^ 
A. is not a wjong-doer. If it assigns alluvial addi- 
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tions to the Government, both A. and Z. are wrong- 
doers. If it be lyicertain to whom the law assigns allu- 
vial additions, it must be also uncertain who is the 
wrong-doer, and whether there be any wrong-doer. 

The substantive civil law, in the instances which 
►we have given, is different in different countries, 
and in the same country at different times. As the 
substantive civil law varies, the penal law, which is 
added as a guard to the substantive ci\il law, must 
vary also. And while many important questions of 
substantiv% civil right are undetermined, the Courts 
must occasionally feel doubtful whether the provi- 
sions of the penal code do or do not apply to a 
particular case. 

' It would evidently be impossible for us to deter- 
mine in the penal code all the momentous questions 
of civil righ#^ which, in the unsettled state of Indian 
jurisprudence, will admit of dispute. We have, in- 
deed, ventured to take for granted in our illustrations, 
many things which properly belong to the domain 
of the civil law, because, without doing so, it would 
have been impossible for us to explain our meaning ; 
but we have, to the best of our judgment, avoided 
questions respecting which, even in the prelSent state 
of Indianjurisprudence, much doubt could exist. 
And in the text of the law we have, as closely as was 
possible, confinec^ ourselves to what is in strictness 
the duty> of persons engaged in framing a penal 
code. We have provided punishments for the in- 
fraction of rights, without determining in whom 
those rights vest, or to what those rights extend. 
We are inclined to hope that, even if the penal code 
should come into operation before the code of civil 
rights has been framedf the number of cases in 
which the want of a code of civil rights would occa- 
sion perplexity to the criminal tribunajs will bear 
but a very small proportion to those in which no 
such perplexity will exist. • 

VOL. IV. L 
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All the violations of the rights of property which 
we propose to make punishable by this chapter fall 
under one or more of the following heads : 

1. Theft. 

2. Extortion. 

3. Eobbery. 

4. The criminal misappropriation of property 

not in possession. 

5. Criminal breach of trust. 

6. The receiving of stolen property. 

7. Cheating. ^ 

S. Fraudulent bankruptcy. 

9. Mischief. 

10. Criminal trespass. 

All these offences resemble each other in this^ 
that they cause, or have some tendency, directly or 
’ indirectly, to cause some party not to fcave such a 
dominion over property as that party is entitled by 
law to have. 

The first great line which divides these offences 
may be easily traced. Some of them merely prevent 
or disturb the enjoyment of property by one who 
has a right to it. Others transfer property to one 
who has no right to it. Some merely cause injury 
to the sufferer. Others, by means of wr/>ngful loss 
to the sufferer, cause wrongful gain to some other 
party. The latter class of offenceg are designated 
in this code as fraudulent. (See clause 16it) 

Every offence against property may be fraudu- 
lently committed ; but theft, extortion, robbery, the 
criminal misappropriation of property not in posses- 
sion, criminal breach of trust, the receiving of stolen 
property, fraudulent bankruptcy and cheating, must 
be in all cases fraudulently committed. Fraud enters 
into the definition of every one of these offences ; but 
fraud does ^pt enter into the definition of mischief 
or of criminal trespass. 

Theft, the <i)riminal misappropriation of property 
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not in possession, and criminal breach of trust, are 
in the great n^jority of cases easily distinguishable. 
But the distinction becomes fainter and fainter as 
we approach the line of demarcation, and at length 
the offences fade imperceptibly into each other. 
This indistinctness may be greatly increased by 
unskilful legislation; but it has its origin in the 
nature of things, and in the imperfection of language, 
and must still remain in spite of all* that legislation 
can effect. 

We l^lieve it to be impossible to mark with pre- 
cision, by any words, the circumstances which con- 
stitute possession. It is easy to put cases about 
which no doubt whatever exists, and about which 
the language of lawyers and of the multitude would 
be the same. It will hardly be doubted, for example, 
that a gentleman’s watch lying on a table in his room 
is in his possession, though it is not in his hand, 
and though he may not know whether it is on his 
writing-table or on his dressing-table. As little will 
ft be doubted that a watch which a gentleman lost a 
year ago on a journey, and which he has never heard 
of since, is not in his possession. It will not be 
doubted that when a person gives a dinnei^, his silver 
forks, wly^e in the hands of his gues.ts, are still in 
his possession ; and it will be as little doubted that 
his silver forks are not in his possession when he 
has depi>sited tfiem with a pawnbroker as a pledge. 
But between these extreme cases lie many cases in 
which it is difficult to pronounce, with confidence, 
either that property is or that it is not in a person s 
possession. 

This difficulty, sufficiently great in itself, would, 
we conceive, be increased by laws which should pro- 
nounce that In a set of cases arbitrarily selected 
from the mass, property is in the possesion of some 
party in whose possession, according to the under- 
standing of all mankind, it is nott The rule of 
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English law respecting what is called breaking bnik 
is an instance of what we mean. A person who has 
entrusted a hamper of wine to another to carry to a 
great distance is not in possession of that hamper of 
wine. But if the person in trust opens the hamper 
and takes out a bottle, the possession, according to , 
the English law books, forthwith flies back to the 
distant owner. Mr. Livingston has laid down a rule 
of a similar kind, the effect of which, if we under- 
stand it rightly, is to annul the whole law of theft 
as he has framed it, and indeed to rendfer it im- 
possible that theft can be committed in Louisiana. 
Theft is defined by him to be the fraudulently 
taking of corporal personal property having some- 
assignable value, and belonging to another, from his 
possession and without his assent.” But in a subse- 
quent clause hp says that « neither ths& ownership 
nor the legal possession of property is changed by 
theft alone, without the circumstances required in 
such case by the civil code, in order to produce a 
change of property ; therefore, stolen goods, if frau- 
dulently taken from the thief, are stolen from the 
original proprietor.” But if stolen by the second 
thief from the original proprietor, they must, ac- 
cording to Mr. Livingston’s definition o^. theft, be 
taken by the second thief out of the possession of 
the original proprietor ; therefore, the first thief has 
left them in the possession of the original proprietor ; 
that is to say, the first thief has not committed theft. 

It will not be imagined that we refer to this 
inconsistency in the code of Louisiana, for the pur- 
pose of throwing any censure on the distinguished 
author of that code. To do so would be unjust, and 
in us especially most ungraceful, and also most im- 
prudent; for we are by no means ‘confident that 
inconsistencies quite as remarka.ble will not be de- 
tected in the code which we now submit to Govern- 
ment. We note this error of Mr. Livingston for the 
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purpose of showing how dangerous it is for a legis- 
lator to attempj. to escape from a difficulty by giving 
a technical sense to an expression which he never- 
theless continues to use in a popular sense. 

For the purpose of preventing any difference of 
f opinion from arising in cases likely to occur very 
often, we have laid down a few rules (see clauses 
17, 18, 19,) which we believe to be in accordance 
with the general sense of mankind Ss to what shall 
be held to constitute possession. But, in general, 
we leave ^t to the tribunals, without any direction, 
to determine whether particular property is at a 
particular time in the possession of a particular 
person or not. 

Much uncertainty will still remain. This we 
cannot prevent. But we can, as it appears to us, 
prevent th^ncertainty from producing any practical 
evil. The provision contained in clause 61 will, we 
think, obviate all the inconveniences which might 
arise from doubts as to the exact limits which 
separate theft from misappropriation and from breach 
of trust. 

The effect of that clause will be to prevent the 
judges from wasting their time and ingenuity in 
devising ^jpe distinctions. If a case which is plainly 
theft comes before them, the offender will be pun- 
ished as a thief. If a case which is plainly breach 
of trust •comes T^efore them, the offender will be 
punished as guilty of breach of trust. If they have 
to try a case which lies on the frontier, one of those 
thefts which are hardly distinguishable from breaches 
of trust, or one of those breaches of trust which are 
hardly distinguishable from theft, they will not 
trouble themselves with subtle distinctions, but, 
leaving it undetermined by which name the offence 
^should be called, will proceed to deterq^ine what is 
infinitely of greater importance, what shall be the 
punishment. • 
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In theft, as we have defined it, the object of the 
offender always is to take property ^hich is in the 
possession of a person out of that person’s possession ; 
nor have we admitted a single exception to this rule* 
In the great majority of cases, our classification will 
coincide with the popular classification. But there t 
are a few aggravated cases of what we designate as 
misappropriation and breach of trust, which bear 
such an affinity to theft that it may seem idle to 
distinguish them from thefts ; and it certainly would 
be idle to distinguish such cases from thetfts if the 
distinction were made with a view to those cases 
alone. But, as we have a line of distinction which 
we think it desirable to maintain in the great 
majority of cases, we think it desirable also to main- 
tain that line in a few cases in which it may separate- 
things which are of a very similar descri^^tion. 

One offence which it may be thought that we 
ought to have placed among thefts is the pillag- 
ing of property during the interval which elapses 
between the time when the possessor of the property 
dies, and the time when it comes into the possession 
of some person authorised to take charge of it. This 
crime, in our classification, falls under the head, not 
of theft, but of misappropriation of property not in 
possession. 

The ancient Eoman jurists viewed it in the same 
light. The property taken under suc'h circumstancesy 
they argued, being in no person’s possession, could not 
be taken out of any person’s possession. The taking,, 
therefore, was not furtum^ but belonged to a sepa- 
rate head, called the crimen expilatce hcereditatis.^ 
The French lawyers, however, long ago found out a 
legal fiction by means of cwhich this offence was 
treated as theft in those parts of Fraiice where the 
Eoman law ^as in force.^ Mr. ^vingston’s defini- 
tion of theft appears to us to exclude this species of 
* 'Justinian, Dig. <SLib. XLVII. Tit. 19. * Domat. Sup. Ill, 
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offence, nor indeed do we think that it could be 
reached by any provision of his code. That it ought 
to be punished with severity under some name or 
other is indisputable. By what name it should be 
designated may admit of some dispute. If we call 
, it theft, we speak the popular language. If we call 
it misappropriation of property not in possession, we 
avoid an anomaly, and maintain a line which, in the 
great majority of cases, is reasonable* and convenient. 
On the whole, we are inclined to maintain this line. 

Again^ a carrier who opens a letter entrusted to 
his charge, and takes thence a bank note, would be 
commonly called a thief. It is certain that his 
offence is not morally distinguishable from theft. 
Here, however, as before, we think it expedient to 
maintain our general rule ; and we therefore desig- 
nate the ofifence of the carrier not as theft, but as 
criminal breach of trust. 

The illustrations which we have appended to the 
provisions respecting theft, the misappropriation of 
^operty not in possession, and breach of trust, will, 
we hope, sufficiently explain to his Lordship in 
Council the reasons for most of those provisions. 

It may possibly be remarked, that w^ have not, 
like Mr. Livingston, made it part of our definition of 
theft, thaf the property should be of some assignable 
value. We would, therefore, observe that we have 
not dong so onl^ because we conceive that the law, 
as framed by us, obtains the same end by a different 
road. By one of the general exceptions which we 
have proposed (clause 73), it is provided, that no- 
thing shall be an offence by reason of any harm 
which it may cause, or be intended to cause, or be 
known to be likely to cauge,if the whole of that harm is 
so slight that mo person of ordinary sense and temper 
would complain of such harm. This provision will 
prevent the law of theft from being ahused for the 
purpose of punishing those venial violations of the 
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right of property which the common sense of man-^ 
kind readily distinguishes from crimes, such as the 
act of a traveller who tears a twig from a hedge, of a 
boy who takes stones from another person’s ground 
to throw at birds, of a servant who dips his pen in 
his master’s ink. It does not appear to us that any , 
further rule on this subject is necessary. 

The offence of extortion is distinguished from the 
three offences which we have been considering b}'' 
this obvious circumstance, that it is committed by the 
wrongful obtaining of a consent. In one single class 
of cases, theft and extortion are in practice con- 
founded together so inextricably, that no judge, how- 
ever sagacious, could discriminate between them. 
This class of cases therefore has, in all systems of 
jurisprudence with which we are acquainted, been 
treated as a perfectly distinct class ; a^d we think 
that this arrangement, though somewhat anomalous, 
is strongly recommended by convenience. We have 
therefore made robbery a separate crime. 

There can be no case of robbery which does ndc 
fall within the definition either of theft or of extortion ; 
but in practice it will perpetually be matter of doubt 
whether a^particular act of robbery was a theft or an 
extortion. A large proportion of robberies will be 
half theft, half extortion. A. seizes Z., threatens to 
murder him, unless he delivers all his property, and 
begins to pull off Z.’s ornaments. Z. in tei^ror begs 
that A. will take all he has, and spare his life, assists 
in taking off his ornaments, and delivers them to A. 
Here, such ornaments as A. took without Z.’s con- 
sent are taken by theft. Those which Z. delivered 
up from fear of death are acquired by extortion. It 
is by no means improbable that Z.’s right-arm brace- 
let may have been obtained by theft; and left-arm 
bracelet by extortion ; that the rupees in Z.’s girdle 
may have befen obtained by theft, and those in his 
turban by extoijtion. Probably in nine-tenths of the 
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robberies which are committed, something like this 
actually takes place, and it is probable that a few 
minutes later neither the robber nor the person 
robbed would be able to recollect in what proportions 
theft and extortion were mixed in the crime ; nor is 
at all necessary for the ends of justice that this 
should be ascertained. For though, in general, the 
consent of a sufferer is a circumstance which very 
materially modifies the character of the offence, and 
which ought, therefore, to be made known to the 
Courts, yet^ the consent which a person gives to the 
taking of his property by a ruffian who holds a pistol to 
his breast is a circumstance altogether immaterial. 

His Lordship in Council will perceive that we 
have provided punishment of exemplary severity for 
that atrocious crime which is designated in the Kegu- 
lations of Beiigal and Madras by the napie of Dacoity. 
This name we have thought it convenient to retain, 
for the purpose of denoting, not only actual gang- 
robbery, but the attempting to rob when such an 
attempt is made or aided by a gang. 

The law relating to the offence of receiving stolen 
goods appears to require no comment. 

The offence of cheating must, like that extor- 
tion, be committed by the wrongful obtaining of a 
oonsent. difference is, that the extortioner ob- 

tains the consent by intimidation, and a cheat by 
deception^ There is no offence in the code with 
which we have found it so difficult to deal as that of 
cheating. It is evident that the practising of in- 
tentional deceit for purposes of gain ought some- 
times to be punished. It is equally evident that it 
ought not always to be punished. It will hardly be 
disputed that a person 'wiio defrauds a banker by 
presenting a foiled cheque, or who sells ornaments of 
paste as diamonds, may with propriety be made liable 
to severe penalties. On the other han(f, to punish 
every defendant who obtains pecuniaiy favours by 
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false professions of attachment to a patron ; every 
legacy hunter who obtains a beqi^est by cajoling a 
rich testator ; every debtor who moves the compas- 
sion of his creditors by overcharged pictures of hi& 
misery ; every petitioner who, in his appeals to the 
charitable, represents his distresses as wholly unr 
merited, when he knows that he has brought them 
on himself by intemperance and profusion, would be 
highly inexpedient. In fact, if all the misrepresen- 
tations and exaggerations in which men indulge for 
the purpose of gaining at the expense of others were 
made crimes, not a day would pass in which many 
thousands of buyers and sellers would not incur the 
penalties of the law. It happens hourly that an 
article which is worth ten rupees is affirmed by the 
seller to be cheap at twelve rupees and by the buyer 
to be dear at /eight rupees. The sell» comes down 
to eleven rupees, and declares that to be his last 
word ; the buyer rises to nine, and says that he will 
go no higher; the seller falsely pretends that the 
article is unusually good of its kind, the buyer tliat 
it is unusually bad of its kind ; the seller that the 
price is likely soon to rise, the buyer that it is likely 
soon to ^all. Here we have deceptions practised for 
the sake of gain, yet no judicious legjiglator would 
punish these deceptions. A very large part of the 
ordinary business of life is conducted, all over the 
world, and nowhere more than in India, by means of 
a conflict of skill, in the course of which deception 
to a certain extent perpetually takes place. The 
moralist may regret this ; but the legislator sees 
that the result of the attempts of the buyer and 
seller to gain an unfair advantage over each other is 
that, in the vast majority of cases, articles are sold 
for the prices which it is desirable \hsit they should 
fetch ; an(| therefore he does not think it necessary 
to interfere. It is enough for him to know that all 
this great mass of falsehood practically produces the 
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same effect which would be produced by truth ; and 
that any law directed against such falsehood would 
in all probability be a dead letter, and would, if 
carried into rigorous execution, do more mischief in 
a month than all the lies which are told in the 
making of bargains throughout all the bazaars of 
India produce in a century. 

If, then, it be admitted that many deceptions 
committed for the sake of gain ought t(f be punished, 
and that many such deceptions ought not to be 
punished, \Aiere ought the line to run? 

It appears to us that the line which we have 
drawn is correct in theory ; that it is not more in- 
convenient in practice than any other line must be 
which can be drawn while the civil law of India re- 
mains in its present state, and that it will be unex- 
ceptionable V^feenever the civil law India shall 
be ascertained, digested and corrected. 

We propose to make it cheating to obtain property 
by deception in all cases where the property is fraudu- 
lently obtained ; that is to say. in all cases where the 
intention of the person who has by deceit obtained 
the property was to cause a distribution of property 
which the law pronounces to be a wrongful distribu- 
tion, and in, j;io other case whatever. However im- 
moral a deception may be, we do not consider it as 
an offence against ^the rights of property if its object 
is only to cause a distribution of property which the 
law recognises as rightful. A few examples will show 
the way in which this principle will operate. 

A. intentionally deceives Z. into a belief that he 
is strongly attached to Z. A. thus induces Z. to 
make a will, by which a large legacy is left to A. 
Here A.’s conduct is imm^al and scandalous. But 
still A. has a legal right on Z.’s death to receive the 
legacy. Even if the clearest proofs of A.^insincerity 
are laid before a tribunal, even if A. in open court 
avows his insincerity, the will cannot, omthat account, 
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be set aside. The gain, therefore, which A. obtains 
under Z.’s will is not, in the legaj sense of the ex- 
pression, wrongful gain. He has practised deception. 
He has thus caused gain to himself and loss to others. 
But that gain is a gain to which the civil law declares 
him entitled, and which the civil law will assist him 
to recover if it be withheld from him. That loss is 
.a loss with which the civil law declares that the losers 
must put ujf. A. therefore has not committed the 
offence of cheating under our definition. 

But suppose that the civil law should contain, as 
we think that it ought to contain, a provision de- 
claring null a will made in favour of strangers by a 
testator who erroneously believed his children to be 
dead ; and suppose that A. intentionally deceives Z. 
into a belief that Z.’s only son has been lost at sea, 
and by this deception induces Z. to *iake a will by 
which everything is left to A. "Here the case will 
be different. The will being null, any property 
which A. could obtain under that will would^ be 
property which he had no legal right so to obtain, 
and to which another person had a legal right. The 
object of A. has therefore been wrongful gain to him- 
self, attended with wrongful loss to another party. 
A. has, therefore, under our definitioi\|,,been guilty 
of cheating. 

Again, take the case which we before put, of a 
buyer and a seller. They have told each ether many 
untruths, but none of those untruths was such as, 
after the article had been delivered and the price 
paid, would be held by a civil court to be a ground 
for pronouncing that either of them possessed what 
he had no right to possess. Though the buyer has 
falsely depreciated the article, yet when he takes it 
and pays for it, the legal right to it is transferred to 
him, as well as the possession. Though the seller 
has falsely ^extolled the article, yet when he receives 
the price and delivers the article, the legal right to 
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the price passes with the possession. However cen- 
surable, in a moral point of view, the deceptions 
practised by both may have been, yet those decep- 
tions were intended to produce a distribution of 
property strictly legal. Neither the buyer nor the 
(Stiller, therefore, has been guilty of cheating. But 
if the seller has produced a sample of the article,, 
and has falsely assured the buyer that the article 
corresponds to that sample, the case is •different. If 
the article does not correspond to the sample, the 
buyer is enftitled to have the purchase-money back. 
The seller has taken and kept the purchase-money 
without having a legal right to take or keep it, and 
it may be recovered from him by a legal proceeding. 
His gain is therefore wrongful, and is attended with 
wrongful loss to the buyer. He is therefore guilty 
of cheating uiader the definition. 

So if the seller* passes off ornaments of paste on 
the buyer for diamonds, the price which the seller 
receives is a price to which he has no right, and 
whfch the buyer may recover from him by an action. 
Here, therefore, the object of the seller has been 
wrongful gain attended with wrongful loss to the 
buyer. The seller is therefore guilty of cheating. 

So if the buyer, intending to acquire possession 
of the goods without paying for them, induces the 
seller by deception to take a note which the buyer 
knows wili be dishonoured, the buyer is guilty of 
cheating. His object is to retain in his own posses- 
sion money which he is legally bound to pay to the 
seller. The gain which he makes by retaining the 
money is wrongful gain, and is attended with wrong- 
ful loss to the seller. He is, therefore, within the 
definition, , 

Whether thd principle on which this part of the 
law is framed be a sound principle, is a question 
which will be best determined by examining, firsts 
whether our definition excludes anythiig that ought 
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to be included, and, secondly, whether it includes 
anything that ought to be excluded. 

It can scarcely, we think, be contended that our 
definition excludes anything that ought to be in- 
cluded. For surely it would be unreasonable to 
punish, as an ofience against the right of propertT’^, 
an act which has caused, and was intended to cause, 
a distribution of property which the law declares to 
be right, and refuses to disturb. If such an act be 
an ofence, it must be an offence on some ground 
distinct from the effect which it produces on the 
state of property. Thus, if a person to whom a debt 
is due, thinking that he shall obtain payment more 
easily if he assumes the appearance of being in the 
public service, wears a badge of office which he has 
no right to wear when he goes to make his demand, 
he is guilty of the offence defined in cinuse 150; but 
if he gains only what he has a legal right to possess, 
if he deprives the debtor only of that which the 
debtor has no legal right to retain, he is not a wrong- 
doer as respects property, inasmuch as he has only 
rectified a wrong distribution of property. 

Indeed, it appears to us that there is the strongest 
objectiod to punishing a man for a deception, and 
yet allowing him to retain what he l^s gained by 
that deception. What the civil law ought to say 
may be doubtful. But there can be no doubt that 
the civil and criminal law ought to say the same 
thing ; that the one ought not to invite while the 
other repels ; that the code ought not to be divided 
against itself. To send a person to prison for ob- 
taining a sum of money, tod yet to suffer hipa to 
keep that sum of money, is to hold out at once 
motives to deter and motives to incite. Humanity 
requires that punishment should be the last resource, 
a resource^only employed when no other means can 
be found of producing the desired effect. Penal 
laws clearly ought not to be made for the preventing 
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of deception, if deception could be prevented by 
means of the civil code. To tempt men, therefore, 
to deceive by means of the ciyil code, and then to 
punish them for deceiving, is contrary to every sound 
principle. 

We are, therefore, not apprehensive that we shall 
be thought to have granted impunity to any de- 
ception which ought to be punished as cheating. 

But it is possible that our definition may be 
thought to include much that ought to be excluded. 
It certainly^includes many acts which are not punish- 
able by the law of England or of France. We propose 
to punish as guilty of cheating a man who, by false 
representations, obtains a loan of money, not mean- 
ing to repay it ; a man who, by false representations, 
obtains an advance of money, not meaning to perform 
the service to deliver the article for which the 
advance is given ; n man who, by falsely pretending 
to have performed work for which he was hired, ob- 
tains pay to whi<5h he is not entitled. 

In all these cases there is deception. In all, the 
deceiver’s object is fraudulent. He intends in all 
these cases to acquire or retain wrongful possession 
of that to which some other person has a better claim, 
and which that other person is entitled to recover by 
law. In all mese cases, therefore, the object has been 
wrongful gain, attended with wrongful loss. In all, 
thereforeji there has, according to our definition, 
been cheating. We dannot see why such acts as 
these should be treated as mere civil injuries, — 
why they should be classed with the mere non-pay- 
ment of a debt, and the mere non-performance of a 
contract. They are infractions of a legal right 
•effected by deliberate diihonesty. They are more 
pernicious than* most of the acts which will be pun- 
ishable under our code. They indicate more de- 
pravity, more want of principle, more want of shame 
than most of the acts which will be punishable under 
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our code. We punish the man who gives another 
an angry push. We punish the man who locks^ 
another up for a morning. We ptinish the manwho^ 
makes a sarcastic epigram on another. We punish the 
man who merely threatens another with outrage. And 
surely the man who, by premeditated deceit, enrichea 
himself to the wron^ul loss, perhaps to the utter 
ruin, of another is not less deserving of punishment. 

That somij deceptions of ‘this sort ought to be 
punished is admitted. But almost every argument 
which can be urged for punishing any is an argu- 
ment for punishing all. The line between wilful 
fraudulent deception and good faith is a plain line. 
If there is any difficulty in applying it, that difficulty 
will arise, not from any defect in the line, but from 
the want of evidence in particular cases. But we 
are unable to ,€nd any reason for distiisguishing one 
sort of fraudulent deception from ‘another sort. The 
French courts apply a test which appears to us to be 
very objectionable. They have decided that it is 
not escroquerie to cheat by false promises, or ' by 
exciting chimerical hopes, unless the sufferer had 
reasons of weight for believing that the promises 
were sinrcere, and the hopes well grounded.^ This 
rule seems to us to be a license for deception granted 
to cunning against simplicity. A weak and credu- 
lous person is more easily imposed on than a judicious 
and discerning person. And just so an infant is 
poisoned with a dose of laudanum which would hardly 
put a grown person to sleep ; yet the poisoner is a 
murderer : a pregnant woman is grievously hurt by 
a blow which would make no impression on a boxer; 
yet the person who gives such a blow is punished 
with exemplary severity .♦ The law in such cases 
inquires only whether the harm has been voluntarily 
caused or i^o. And why should the violation by de- 
ceit of the right of property be treated differently ? 

> Paillet. Manuel de Droit Francais. Note on Clause 408 of the 
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The deceiver proportions his artifices to the mental 
strength of those whom he has to deal with, just as 
the poisoner pr(fportions his drugs to their bodily 
strength ; and we see no more* reason for exempting 
the deceiver from punishment, because he has effected 
his purpose by a gross fiction which could have 
•duped only a weak person, than for exempting the 
poisoner from punishment because he has effected 
his purpose with a few drops of laudanum, which 
could have been fatal only to a young child. 

Some persons may be startled at our proposing to 
punish as a cheat every man who obtains a loan by 
making promises of payment which he does not mean 
to keep. But let it be considered that a debtor, 
though he may have contracted his debts honestly, 
though it may be from absolute inability that he 
does not pay j:hem, though his misfortunes may be 
the effect of no W9,nt of industry or caution on his 
part, is now actually liable to imprisonment. Surely 
it is xmreasonable to detain in prison the man who, 
by^mere misfortune, has involuntarily violated the 
rights of property, and to leave unpunished the 
man who has voluntarily, and by wilful deceit, at- 
tacked those rights, if only he is lucky ei^ough to 
have money to satisfy the demands on him. 

For exailfple : A. and B. both borrow money from 
Z. A. obtains it by boasting falsely of his great 
means, of^the large remittances which he looks for 
from England, of his expectations from rich relations, 
of the promises of preferment which he has received 
from the Government. Having obtained it, he 
secretly embarks on board of a ship, intending to 
abscond without repaying what he has borrowed. B., 
on the other hand, has ^obtained a loan without 
the smallest miarepresentation, and fully purposes to 
repay it. The failure of an agency house in which 
all his funds were placed renders it imjpossible for 
him to meet his engagements. Can i^. be doubt d 

VOL. IV. M 
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which of these two debtors ought rather to be sent to 
prison ? Can it be doubted that A. is a proper subject 
of punishnaent, and that B, is not sd ? Yet at present 
A., if he is arrested before the ship sails, and lays 
down the money, enjoys entire impunity, while B. 
may pass years in a gaol. It would be improper for 
us here to discuss at length the question of imprison- 
ment for debt. But it seems clear that whether it 
be or be not proper that a debtor, as such, should be 
imprisoned, a distinction ought to be made between 
the honest and dishonest debtor. We ere inclined 
to believe that the indiscriminate imprisonment of 
all debtors would be found to be unnecessary if this 
distinction were made. But while they are all put 
on the same footing, the law must be formed upon a 
rough calculation of the chances of dishonesty. All 
must be treated worse than honest d^tors ought to 
be treated, because none are treated so severely as 
dishonest debtors ought to be treated. A respectable 
man must be imprisoned for a storm, a bad season, 
or a fire, because his dishonest neighbour is <not 
liable to criminal proceedings for cheating. We are 
satisfied that the only way to get rid of imprisonment 
for debt^ as debt, is to extend the penal law on the 
subject of cheating in a manner similar to that in 
which we propose to extend it. ^ 

The provisions which we have framed on the sub- 
ject of fraudulent bankruptcy afe nece|sarily im- 
perfect, and must remain so, until the whole of that 
important part of the law has undergone an entire 
revision. 

The provisions which we propose on the subject 
of misclnef do not appear to us to require any 
explanation. ^ 

We have given the name of trespass to every 
usurpation, however slight, of dominion over property. 
We do n(k propose to make ' trespass, as such, an 
offence, except when it is committed in order to the 
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commission of some offence injurious to some person 
interested in the property on which the trespass is 
committed, or fot the purpose of causing annoyance 
to such a person. Even then'we propose to visit it 
with a light punishment, unless it be attended with 
aggravating circumstances. 

These aggravating circumstances are of two sorts. 
Criminal trespass may be aggravated by the way in 
which it is committed. It may also be aggravated 
by the end for which it is committed. 

There i« no sort of property which it is so desir- 
able to guard against unlawful intrusion as the 
habitations in which men reside, and the buildings 
in which they keep their goods. The offence of 
trespassing on these places we designate as house- 
trespass, and we treat it as an aggravated form of 
criminal tresjjfiss. 

House-trespass, again, may be aggravated by 
being committed in a surreptitious or in a violent 
manner. The former aggravated form of house- 
tr^pass we designate as lurking house-trespass ; the 
latter we designate as house-breaking. Again, house- 
trespass, in every form, may be aggravated by the 
time at which it is committed. Trespass^ of this 
sort has, for obvious reasons, always been considered 
as a more s^ious offence when committed by night 
than when committed by day. Thus we have four 
aggravatejji forms® of that sort of criminal trespass 
which we designate as house-trespass, lurking house- 
trespass, house-breaking, lurking house-trespass by 
night, and house-breaking by night. 

These are aggravations arising from the way in 
whibh the criminal trespass is committed. But 
criminal trespass may also be aggravated by the end 
for which it is •committed. It may be committed 
for a frolic. It may be committed in order to a 
murder. It may also often happen thaf a criminal 
trespass which is venial, as respects t^e mode, may 
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be of the greatest enormity as respects the end ; and 
that a criminal trespass committed in the most repre- 
hensible mode, may be committed 'for an end of no 
great atrocity. Thus A. may commit house-breaking 
by night for the purpose of playing some idle trick 
on the inmates of a dwelling. B. may commit simple 
criminal trespass by merely entering another's field 
for the purpose of murder or gang-robbery. Here A. 
commits trespass in the worst way. B. commits 
trespass with the worst object. In our provisions 
we have endeavoured to combine the aggravating 
circumstances in such a way that each may have its 
due effect in settling the punishment. 


NOTE (0). . ^ 

ON THE CHAPTER OF THE ILLEGAL PURSUIT OF LEGAL 

RIGHTS. 

* 1 * 

This chapter is intended to prevent the enforcing of 
just claims by means which are so liable to be abused 
that, even when used for an honest end, they ought 
not to be tolerated. A creditor, for example, who 
has repeatedly in vain urged his debtoi to pay him, 
finds that he has no chance of recovering his money 
without a troublesome and expeifsive lawsuit. He 
accordingly seizes on property belonging to the 
debtor, sells it, keeps only just as much as will 
satisfy the debt, and sends back the surplus to the 
debtor. This act is distinguished from theft by one 
of the broadest lines of demarcation which cafl be 
found in the code. It is pot a fraudulent act. It is 
intended to correct a wrongful distribution of pro- 
perty, to do what the courts of law, if recourse were 
had to the!hi, would order to be' done. Public feeling 
would be shocked if such a creditor were called by 
the ignominious name of a thief. 
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At the same time, it cannot be doubted that it. 
would be most dajagerous to allow men to pronounce 
judgment, however honestly, in their own favour, 
and to proceed to take property in execution for the 
purpose of satisfying that judgment. A specific 
Miing, indeed, which a man has a right to possess, 
it is no offence in him to take wherever he finds it. 
He may commit other offences in order to take it. 
But the mere taking is no crime at all. If Z. has 
borrowed A.’s horse, and illegally refuses to return 
it, it is no <?fifence at all in A. to take the horse if he 
sees it feeding by the roadside. If A. enters Z.’s 
stable in order to take it, he may commit house- 
trespass, but he commits no theft. If A. knocks Z. 
down in order to take it, he may be guilty of assault, 
or of voluntarily causing bodily hurt, but he commits 
no robbery. %is license, as it appears to us, must 
be confined to ca^es in which specific things are 
taken. In such cases the chance of abuse is very 
smjll. But where one thing is due, and another is 
taken, where a man seizes on another’s furniture in 
satisfaction of a promissory note, or drives away 
another’s cattle by way of paying himself for a suit 
of clothes, the case is very different. Hon6st men 
so often thii^ themselves entitled to more than a 
court of justice would award to them, that it will be 
difficult to say, in gases in which the taker really has 
a plausible^claim, and in which the value of what has 
been taken is not out of all proportion to the value 
of what is claimed, that the taker has acted dis- 
honestly. In such cases, therefore, we think it 
absqjutely necessary to provide a punishment for 
the illegal pursuit of legal rights. We observe that 
the French courts have dScided that the taking of 
property by a creditor in good faith, for the purpose 
of paying himself, is . not theft ; and thi^ decision 
seems to us, as we have said, to be well grounded. 
But it does not appear to us that siibh an act is 
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.punishable under any clause of the French code 
and this we consider as a serious ojnission. 


NOTE (P). 

ON THE CHAPTER OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

We agree with the great body of jurists Sn thinking 
that in general a mere breach of contract ought not 
to be an offence, but only to be the subject of a civil 
action. 

To this general rule there are, however, some 
exceptions. Some breaches of contract are very 
likely to cause evil such as no damages or only very 
high damages can repair, and are also very likely to 
be committed by persons from whom it is exceed- 
ingly improbable that any damages can be obtained. 
Such breaches of contract are, we conceive, proper 
subjects for penal legislation. 

In England it would be unnecessary to provide a 
punishrlient for a stage-coachman who should, however 
maliciously or dishonestly, drive on, le/iving behind 
a passenger whom he is bound to carry. The evil in- 
flicted is seldom very serious, Thp country is every- 
where w'dl inhabited. The roads are secure. The 
means of conveyance can easily be obtained, and dam- 
ages sufficient to compensate for any inconvenience or 
expense which may have been suffered can easily be 
recovered from the coach proprietors. But the ipode 
of performing journeys and the state of society in 
this country are widely different. It is often neces- 
sary for travellers of the upper classes, even for 
English ladies, ignorant perhaps of the native lan- 
guages, and with young children at their breasts, to 
perform joutneys of many miles over uninhabited 
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wastes, and through jungles in which it is dangerous 
to linger for a moment, in palanquins borne by per- 
sons of the lowest class. If, as sometimes happens, 
these persons should, in a solitary place, set down 
the palanquin and run away, it is difficult to conceive 
more distressing situation than that in which their 
employer would be left. None but very high damages 
would be any reparation for such a wrong. But the 
class of people by whom alone such a »wrong is at all 
likely to be committed can pay no damages. The 
whole property of all the delinquents would probably 
not cover the expense of prosecuting them civilly. 
It therefore appears to us that breaches of contract 
of this description may, with strict propriety, be 
treated as crimes. 

The law which we have framed on this subject 
applies, it wiJl be perceived, only to cases in which 
the contract with tJie bearers is lawful.* The traveller, 
therefore, who resorts to the highly culpable, though 
we fear too common, practice of unlawfully compelling 
p^sons against their will to carry his palanquin or 
his baggage will not be protected by it. If they 
cfuit him, it is what they have a legal right to do, 
nor will they be punishable, whatever m^ be the 
consequence of their desertion. 

Anothei^species of contract which ought, we con- 
ceive, to be guarded by a penal sanction is that by 
which seamen ar^ bound to their employers. The in- 
subordination of seamen during a voyage often pro- 
duces fatal consequences. Their desertion in port may 
cause evils such as very large damages only could 
repair. But they are utterly unable to pay any 
dafnages for which it would be worth while to sue. 
If a ship in the Hooghl^, at a critical time of the 
year, is compelled by the desertion of some of the 
crew to put off its voyage for a fortnight, it would 
be mere mockery to tell the owners th!tt they may 
sue the runaways for damages in the Supreme Court. 
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We also think that persons who contract to take 
care of infants of the sick and of the helpless lay 
themselves under an obligation of a very peculiar 
kind, and may with propriety be punished if they 
omit to discharge their duty. The misery and dis- 
tress which their neglect may cause is such as the 
largest pecuniary payment would not repair. They 
generally come from the lower ranks of life, and 
would be unable to pay any thing. We therefore 
propose to add to this class of contracts the sanction 
of the penal law. c* 

Here we are inclined to stop. We have indeed 
been urged to go further, and to punish as a criminal 
every menial servant who, before the expiration of 
the term for which he is hired, quits his employer. 
But it does not appear to us that in the existing 
state of the market for that description of labour in 
India, good ihasters are in much danger of being 
voluntarily deserted by their menial servants, or that 
the loss or inconvenience occasioned by the sudden 
departure of a cook, a groom, a hurkaru or a khid- 
mutgar, would often be of a very serious description. 
We are greatly apprehensive that by making these 
petty breaches of contracts offences, we should give 
no protection to good masters, but means of oppres- 
sion to bad ones. 


Note (Q). 

ON THE CHAPTER OF OFFENCES RELATING TO ^ 

Marriage. 

As this is a part of the law in which the English 
inhabitants of India are peculiarly interested, and 
which we have framed on principles widely different 
from those in^ which the English law on the same 
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subject is framed, we think it necessary to offer some 
explanations. 

The act which in the English law is designated 
as bigamy is always an immoral act. But it may be 
one of the most serious crimes that can be committed, 
ft may be attended with circumstances which may 
excuse though they cannot justify it. 

The married man who, by passing himself off as 
unmarried, induces a modest woman to become, as 
she thinks, his wife, but in reality his concubine, 
and the mdther of an illegitimate issue, is guilty of 
one of the most cruel frauds that can be conceived. 
Such a man we would punish with exemplary 
severity. 

But suppose that a person arrives from England,, 
and pays attentions to one of* his countrywomen at 
Calcutta. Sh^ refuses to listen to him* on any other 
terms than those *of marriage. He candidly owns 
that he is already married. She still presses him to 
go through the ceremony with her. She represents 
to^im that if they live together without being 
married she shall be an outcast from society, that 
nobody in India knows that he has a wife, that he 
may very likely never fall in with his wif« again, 
and that she^ is ready to take the risk. The lover 
accordingly agrees to go through the forms of mar- 
riage. 

It canifot be disputed that there is an immense 
difference between these two cases. Indeed, in the 
second case the man can hardly be said to have 
injured any individual in such a manner as calls for 
lega] punishment. For what individual has he 
injured ? His second wife ? He has acted by her 
consent, and at her solicitaftion. His first wife ? He 
has certainly been unfaithful to his first wife. But 
we have no punishment for mere conjugal^infidelity* 
He will often have injured his first wife no more 
than he would have done by keying a mistress. 
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•calling that mistress by his own name, introducing 
her into every society as his wife, ;and procuring for 
her the consideration of a wife from all his acquaints- 
ance. The legal rights of the first wife and of her 
children remain unaltered. She is the wife ; the 
second is the concubine. But suppose that the first 
wife has herself left her husband, and is living in 
adultery with anothei iman. No individual can then 
be said to be injured by this second invalid marriage. 
The only party injured is society, which has un- 
doubtedly a deep interest in the sacredness of the 
matrimonial contract, and which may therefore be 
justified in punishing those who go through the 
forms of* that contract for the purpose of imposing 
on the public. 

The law of England on the subject of bigamy 
appears to us* to be in some cases too* severe, and in 
-others too lenient. It seems to bear a close analogy 
to the law of perjury. The English law on these 
two subjects has been framed less for the purpose of 
preventing people from injuring each other, than for 
the purpose of preventing the profanation of a re- 
ligious ceremony. It therefore makes no distinction 
betweeiS perjury which is intended to destroy the 
life of the innocent, and perjury whict is intended 
to save the innocent ; between bigamy which pro- 
duces the most frightful sufferyig to individuals, 
and bigamy which produces no sufiTeriug to indi- 
viduals at all. We have proceeded on a different 
principle. While we admit that the profanation of 
a ceremony so important to society as that of mar- 
riage is a great evil, we cannot but think that , evil 
immensely aggravated when the profanation is made 
the means of tricking ait innocent woman into the 
most miserable of all situations. have therefore 
proposed that a man who deceives a woman into 
believing herself his lawful wife when he knows 
that she is not so, and induces her, under that per- 
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suasion, to cohabit with him, should be punished 
with great severity. 

There are reasons similar, .but not exactly the 
«ame, for punishing a woman who deceives a man 
into contracting with her a marriage which she 
knows to be invalid. For this offence we propose a 
punishment which, for reasons too obvious to require 
explanation, is much less severe than that which we 
have provided for a similar deception practised by a 
man on a woman. 

We also*propose to punish every person who, with 
what we have defined as a fraudulent intention, goes 
through the forms of a marriage which he knows to 
be invalid. 

We do not at present propose any law for pun- 
ishing a person who, without practising any de- 
ception, or intending any fraud, goes, through the 
forms of a marriage which he knows to be invalid. 
The difficulty of framing such a law in this coimtry 
is i^reat. To make all classes subject to one law 
would, evidently, be impossible. If the law be made 
dependent on the race, birthplace or religion of the 
offender, endless perplexity would arise. Eaees are 
mixed ; religion may be changed or dissembled. An 
East Indian, jjalf English, half Asiatic by blood, may 
call himself a Mahomedan or a Hindoo ; and there 
exists no test by wjiich he can be convicted of decep- 
tion. We^by no means intend to express an opinion 
that these difficulties may not be got over. But we 
are satisfied that this part of the penal law cannot 
be brought to perfection till the law of marriage and 
divq^ce has been thoroughly revised. 

We leave it to his Lordship in Council to con- 
sider whether, during the interval which must elapse 
before the necessary inquiry can be made, it might 
not be, on the whole, better to retain the fisting law 
applicable to Christians in India, objectionable as that 
law is, than to allow absolute impunity t® bigamy. 
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We considered whether it would be advisable to 
provide a punishment for adultery^ and in order to 
enable ourselves to cojne to a right conclusion on the 
subject, we collected facts and opinions from all the 
three presidencies. The opinions differ widely. But 
as to the facts, there is a remarkable agreement. 

The following positions we consider as fully es- 
tablished ; first, that the existing laws for the pun- 
ishment of adultery are altogether inefficacious for 
the purpose of preventing injured husbands of the 
higher classes from taking the law into their own 
hands ; secondly, that scarcely any native of the 
higher classes ever has recourse to the courts of law 
in a case of adultery for redress against either his wife 
or her gallant ; thirdly, that the husbands who have 
recourse in cases of adultery to the courts of law, 
are generally poor men whose wives have run away : 
that these husbands seldom have any delicate feelings 
about theantrigue, but think themselves injured by 
the elopement ; that they consider their wives ^ as 
useful members of their small households ; that they 
generally complain, not of the wound given to their 
affections, not of the stain on their honour, but of the 
loss of a menial whom they cannot easily replace, 
and that generally, their principal object is that the 
woman may be sent back. The fiction by which seduc- 
tion is made the subject of an action in the English 
Courts is, it seems, the real gist of most proceedings 
for adultery in the Mofussil. The essence of the 
injury is considered by the sufferer as lying in the 
“ per quod servitium amisit.’^ Where the complai- 
nant does not ask to have his wife again, he generally 
demands to be reimbursed for the expenses of his 
marriage. < 

These things being established, it seems to us 
that no advantage is to be expected from providing 
a punishment for adultery. The population seems 
to be dividedfi^into two classes — those whom neither 
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the existing punishment, nor any punishment which 
we should feel ourselves justified in proposing, will 
satisfy, and tho!ie who consider the injury pro- 
duced by adultery as one for which a pecuniary 
compensation will sufficiently atone. Those whose 
feelings of honour are painfully affected by the infi- 
delity of their wives will not apply to the tribunals 
at all. Those whose feelings are less delicate wiU be 
satisfied by a payment of money. Under such cir- 
cumstances, we think it best to treat adultery merely 
as a civil injury. 

Some who admit that the penal law now existing 
on this subject is in practice of little or no use, yet 
think that the code ought to contain a provision 
against adultery. They think that such a provision, 
though inefficacious for the repressing of vice, would 
be creditable Jbo the Indian Government, and that, 
by omitting such a# provision, we shoulSi give a sanc- 
tion to immorality. They say, and we believe with 
truth, that the higher class of natives consider the 
exiting penal law on the subject as far too lenient, 
and are unable to understand on what principle 
adultery is treated with more tenderness than forgery 
or perjury. , 

These arguments have not satisfied us that 
adultery ouglft to be made punishable by law. W e can- 
not admit that a penal code is by any means to be con- 
sidered as^ body fif ethics, that the legislature ought 
to punish acts merely because those acts are immoral, 
or that, because an act is not punished at all, it 
follows that the legislature considers that act as 
innocent. Many things which are not punishable 
are* morally worse than many things which are 
punishable. The man whj^ treats a generous bene- 
factor with gross ingratitude and insolence deserves 
more severe reprehension than the man who aims a 
blow in a passion, or breaks a window In a frolic. 
Yet we have punishments for assault §nd mischief. 
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and none for ingratitude. The rich man who refuses 
a mouthful of rice to save a fellow-creature from 
death may be a far worse man than the starving 
wretch who snatches and devours the rice. Yet we 
punish the latter for theft, and we do not punish the 
former for hard-heartedness. 

That some classes of the natives of India disap- 
prove of the lenity with which adultery is now 
punished we fully believe, but this, in our opinion, 
is a strong argument against punishing adultery 
at all. There are only two courses which, in our 
opinion, can properly be followed with respect to 
this and other great immoralities. They ought to 
be punished very severely, or they ought not to be 
punished at all. The circumstance that they are 
left altogether unpunished does not prove that the 
legislature does not regard them with disapproba- 
tion. But when they are made punishable, the 
degree of severity of the punishment will always be 
considered as indicating the degree of disapprobation 
with which the legislature regards them. We hkve 
no doubt that the natives would be far less shocked 
by the total silence of the penal law touching adtll- 
tery thaji by seeing an adulterer sent to prison for a 
few months while a coiner is imprisoned for fourteen 
years. 

An example will illustrate our meaning. We 
have determined not to make it ^nal in^ a wealthy 
man to let a fellow-creature, whose life he could 
save by disbursing a few pice, die at his feet of 
hunger. No rational person, we are convinced, will 
suppose, because we have framed the law thus, that 
we do not hold such inhumanity in detestafion.. 
But if we had proposed tp punish such inhumanity 
with a fine not exceeding fifty rupees, we should 
have offered a gross outrage to the feelings of man- 
kind. ThSt we do not think a certain act a proper 
subject for ppnal legislation, does not prove that we 
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do not think that act a great crime. But that, 
thinking it a proper subject for penal legislation, 
we propose to visit it with a slight penalty, does 
seem to indicate that we do hot think it a great 
crime. 

Nobody proposes that adultery should be punished 
with a severity at all proportioned to the misery 
which it produces in cases where there is strong 
affection and a quick sensibility to family honour. 
We apprehend that among the higher classes in this 
country noiiiing short of death would be considered 
as an expiation for such a wrong. In such a state of 
society we think it far better that the law should 
inflict no punishment than that it should inflict a 
punishment which would be regarded as absurdly 
and immorally lenient. 

There is yet another consideration which we 
cannot wholly leave out of sight. Though we well 
know that the dearest interests of the hujnan race 
are closely connected with the chastity of women 
an(f the sacredness of the nuptial contract, we cannot 
but feel that there are some peculiarities in the 
stAte of society in this country which may well lead 
a humane man to pause before he detemunes ta 
punish the infidelity of wives. The condition of the 
women of thfs country is, unhappily, very different 
from that of the women of England and France, 
They are ^married while still children. They are 
often neglected for other wives while still young. 
They share the attentions of a husband with several 
rivals. To make laws for punishing the inconstancy 
of the wife, while the law admits the privilege of 
the*husband to fill his zenana with women, is a 
course we are most relucta:^.^ to adopt. We are not 
so visionary as te think of attacking, by law, an evil 
so deeply rooted in the manners of the people of this 
country as polygamy. We leave it to the^ slow, but 
we trust the certain, operation of education and of 
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time. But while it exists, while iii continues to pro 
duce its never-failing effects on the happiness and 
respectability of women, we ar5 not inclined to 
throw into a scale, already too much depressed, the 
additional weight of the penal law. We have given 
the reasons which lead us to believe that any enact- 
ment on this subject would be nugstory. And we 
are inclined to think that if not nugatory it would 
be oppressive. It would strengthen hands already 
too strong. It would weaken a class already too 
weak. It will be time enough to guard the matrimo- 
nial contract by penal sanctions when that contract 
becomes just, reasonable and mutually beneficial. 


" Note (E). r 

ON THE CHAPTER OF DEFAMATION. 

The essence of the offence of defamation consist!^ in 
its tendency to cause that description of pain which 
is felt by a person who knows himself to be the 
object of the unfavourable sentiments of his fellow- 
creatures, and those inconveniences to which a person 
who is the object of such unfavourable "sentiments is 
exposed. 

According to the theory of the criminal law of 
England, the essence of the crime of private libel 
consists in its tendency to provoke breach of the 
peace ; and, though this doctrine has not, in prac- 
tice, been followed out to all the startling conse- 
quences to which it would legitimately lead, it" has 
not failed to produce considerable inconvenience. 

It appears to us evident that between the offence 
of defaming and the offence of provoking to a breach 
of the peafie, there is a distinction as broad as that 
which separatees theft and murder. Defamatory im- 
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putations of the worst kind may have no tendency to 
cause acts of violence. Words which convey no dis-^ 
creditable imputation whatever may have that ten- 
dency in the highest degree. Even in cases where 
defamation has a tendency to cause acts of violence^ 
the heinousness of the defamation, considered as de- 
famation, is By no means proportioned to its telidency 
to cause such acts ; nay, circumstances which are great 
aggravations of the offence, considered as defe-mationy 
may be great mitigations of the same offence, con- 
sidered as* a provocation to a breach of the peace. A 
scurrilous satire against a friendless woman, published 
by a perfton who carefully conceals his name, would 
be defamation in one of its most odious forms. But 
it would be only by a legal fiction that the satirist 
could be said to provoke a breach of the peace. On 
the other hand, an imputation on the courage of an 
officer contained m a private letter, meant to be seen 
only by that officer and two or three other persons^ 
might, considered as defamation, be a very venial 
dlFence. But such an imputation would have an 
obvious tendency to cause a serious breach of the 
f)eace. 

On these grounds we have determined to propose 
that defamation shall be made an offence, without 
any reference to its tendency to cause acts of illegal 
violence. 

We Qpnsidered whether it would be advisable to 
make a distinction between the different modes in 
which defamatory imputations may be conveyed ; and 
we came to the conclusion that it would not be ad- 
visable to make any such distinction. 

* By the English law, defamation is a crime only 
when it is committed by siting, printing, engraving 
or some similat process. Spoken words reflecting on 
private character, however atrocious may be the im- 
putations which those words convey, however nume- 
rous may be the assembly before which such words 
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are uttered, furnish ground only for a civil action. 
Herein the English law is scarcely consistent with 
itself. For if defamation be punished on account of 
its tendency to cause breach of the peace, spoken 
defamation ought to be punished even more severely 
than written defamation, as having that tendency in 
a higher degree. A person who reads in a pamphlet 
a calumnious reflection on himself, or on some one 
for whom he^ is interested, is less likely to take a 
violent revenge than a jfeson who hears the same 
calumnious reflection lettered. Public* men who 
have, by long habit, become callous to slander and 
abuse in a prated form, often show acute sensibility 
%o imputations thrown on them to their faces. In- 
deed, defamatory words, spoken in the presence of 
the person who is the object of them, necessarily 
have more of the character of a personal affront, and 
are, therefore, more likely to ckuse breach of the 
peace than any printed libel. 

The distinction which the English criminal Jaw 
makes between written and spoken defamation*^ is 
generally defended on the ground that written de- 
famation is likely to be more widely spread and to 
be more permanent than spoken defamation. These 
considerations do not appear to us to be entitled to 
much weight. In the fost place, it is by no means 
necessarily the fact that written (Jefamation is more 
extensively circulated than spoken defemation. Writ- 
ten defamation may be contained in a letter intended 
for a single eye. Spoken defamation may be heard by 
an assembly of many thousands. It seems to us most 
unreasonable that it should be penal to say, in a 
private letter, that a man is dissipated, and not penal 
to stand up at the town^hall, and there, before the 
whole society of Calcutta, falsely to accuse him of 
poisoning Jiis father. 

In the second place, it is not necessarily the fact 
that the harm caused by defamation is proportioned 
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ix) the extent to which the defamation is circulated. 
Some slanders— ^and those slanders of a most malig- 
nant kind — can produce harm only while confined 
to a very small circle, and would be at once refuted 
if they were published. A malignant whisper ad- 
xiressed to a single hearer, and meant to go no further, 
may indicate greater depravity, may cause more in- 
tense misery, and may deserve more, severe punish- 
ment than a satire whi<5h has run through twenty 
editions. Ji person, for example, who, in private con- 
versation, should infuse into the mind of a husband 
suspicions of the fidelity of a virtuous wife, might be 
a defamer of a far worse description than one who 
should insert the lady’s name in a printed lampoon. 

It must be allowed that, in general, a printed 
story is likely to live longer than a story which is 
only circulated ii\ conversation. But, on the other 
hand, it is far easier for a calumniated person to clear 
his character, either by argument or by* legal pro- 
ceedings, from a charge fixed in a printed form, than 
from a shifting rumour, which nobody repeats exactly 
as he heard it. In general, we believe, a man would 
rather see in a newspaper a story discreditable to 
him which he had the means of refuting, than know 
that such a «tory, though not published, was current 
in society. 

On the wholes we are so far from being able to 
discover any reason for exempting any mode of de- 
famation from all punishment, that we have not even 
thought it right to provide different degrees of 
punishment for different modes of defamation. We 
do^not conceive that on this subject any general rule 
can, with propriety, be laid down. We have, there- 
fore, thought it best to leWe to the courts the busi- 
ness of apportioning punishment, with due regard to 
the circumstances of every case. • 

We have thought it necessary, under the pecu- 
liar circumstances of this country, to* lay down for 
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the guidance of the courts a rule which, if we were 
legislating for a population among whom there was 
an uniform standard oi morality and honour, might 
appear superfluous. India is inhabited by races 
which differ widely from each other in manners, 
tastes, and religious opinions. Practices which are 
regarded as innocent by one large portion of society, 
excite the horror of another large portion, A Hin- 
doo would be driven to despair if he knew that he 
was believed by persons of his own race to have done 
something which a Christian or a Mussulman would 
consider as indifferent or as laudable. Where such 
diversities of opinion exist, that part of the law which 
is intended to prevent pain arising from opinion 
ought to be sufficiently flexible to suit those diver- 
sities. We have, therefore, directed the judge not 
to decide the question whether an imputation be or 
be not defamatory, by reference to any particular 
standard? however correct, of honour, of morality,, 
or of taste ; but to extend an impartial protection to 
opinions which he regards as erroneous, and to feel- 
ings with which he has no sympathy. 

There are nine excepted cases (see clauses from 
470 to 478 inclusive) in which we propose to tolerate 
imputations prejudicial to character. 

The exception which stands first in order will 
probably be thought by many persons objectionable. 
It is opposed to the rules of the English criminal 
law. It goes, we fear, beyond what even the boldest 
reformers of English law have proposed. It is at 
variance with the provisions of the French code, and 
with the sentiments of the most distinguished French 
jurists. It is at variance also with the provisions of 
the code of Louisiana. Ht is, therefore, with some 
diffidence that we venture to lay bef6re the Govemor- 
General ip Council the results of a long and anxious 
consideration of this question. 

The auetition is, whether the truth of an impu- 
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tation prejudicial to character should, in all cases, ex-i 
empt the author of that imputation from punish- 
ment as a defamer. We conceive that it ought to 
exempt him. 

It will hardly be disputed, even by those who 
dissent from us on this point, that there is a marked 
distinction between true and false imputations, as 
respects both the degree of malignity which they in- 
dicate, and the degree of mischief which they pro- 
duce. The accusing a man of what he has not done 
implies, in ^ vast majority of cases, greater depravity 
than the accusing him of what he has done. The pain 
which a false imputation gives to the person who is 
the object of it is clear, uncompensated evil. There 
is no set-off whatever. The pain which a true impu- 
tation gives to the person who is the object of it is 
in itself an evil, and, therefore, ought not to be 
wantonly inflicted. • But there is often some counter- 
balancing good. A true imputation may produce a 
wholesome effect on the person who has, by his mis- 
conduct, exposed himself to it. It*may deter others 
from imitating his example. It may set them on 
their guard against his bad designs. 

Not only do true imputations generally produce 
some good to counterbalance the evil caused by them, 
but in many cases this counterbalancing good ap- 
pears to us greatly to preponderate. However skil- 
fully penal laws may be framed, however vigorously 
they may be carried into execution, many bad prac- 
tices will always be out of reach of the tribunals. 
The state of society would be deplorable if public 
opinion did not repress much that legislators are 
oompelled to tolerate. The wisest legislators have 
felt this, and have assigned it as a reason for not 
visiting certain a'cts with legal punishment, that those 
acts will be sufficiently punished by gener^ disappro- 
bation. It seems inconsistent and unwise .to rely 
-on the public opinion in certain cases as a valuable 
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auxiliary to the law, and at the same time to treat 
the expression of that opinion in those very cases as 
a crime. 

It is easy to put cases about which there could 
scarcely be any difference of opinion. A person who 
has been guilty of gross acts of swindling at the Cape 
comes to Calcutta, and proposes to set up a house of 
agency. A person who has been forced to fly from 
England on account of his infamous vices repairs to 
India, opens a school, and exerts himself to obtain 
pupils. A captain of a ship induces natiw^s to emi- 
grate, by promising to convey them to a country 
where they will have large wages and little work. 
He takes them to a foreign colony, where they are 
treated like slaves, and returns to India to hold out 
similar temptations to others. A man introduces a 
common prostitute as his wife into the society of all 
the most respectable ladies of the presidency. A 
person in a high station is in the habit of encourag 
ing ruinous play among young servants of the Com- 
pany. In all these cases, and in many others whidn 
might be named, we conceive that a writer who pub- 
lishes the truth renders a great service to the public^, 
and cannot, without a violation of every sound prin- 
ciple, be treated as a criminal. 

There are undoubtedly many cases* in which the- 
spreading of true reports, prejudicial to the character 
of an individual, would hurt the feelings of that 
individual, without producing compensating advan- 
tage in any other quarter. The proclaiming to the 
world that a man keeps a mistress, that he is too 
much addicted to wine, that he is penurious in his 
housekeeping, that he is slovenly in his person ; the 
raking up of ridiculous and degrading stories about 
the youthful indiscretions of a man* who has long 
lived irreproachably as a husband and a father, and 
who has attained some post which requires gravity 
and even sanctity of character, can seldom or never 
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produce any good to the public sufiScient to compen- 
sate for the pain given to the person attacked, and 
to those who are connected with him. Yet we 
greatly doubt whether, where* the imputations are 
true, it be advisable to inflict on the propagators of 
such miserable scandal any legal punishment, in 
addition to that general aversion and contempt with 
which their calling and their persons are everywhere 
regarded. Even in such cases, the question whether 
the imputation be true or false is not an unimportant 
question. aThose who would not allow truth to be in 
such cases a justification, would admit that it ought 
generally to be a mitigating circumstance. Indeed, 
we find it impossible to imagine any case in which 
we should punish a man who told no more than the 
truth respecting another, as severely as if what he 
told had been a lie invented to blast the reputation 
of that other, » 

These two propositions, then, we consider as 
established ; — first, that in some cases of prosecution 
f<Jt defamation, the truth of the imputations alleged 
to be defamatory ought to be a justification ; secondly, 
—that in the vast majority of such cases, if not in 
all, truth, if it be not a justification, ought to be a 
mitigation. 

From thtf»e two propositions a third proposition 
necessarily follows : — that in all cases of prosecution 
for defamation, if*the defendant avers that the impu- 
tations complained of as defamatory are true, the 
court ought to go into the question of the truth of 
those imputations. 

This ought to be done, not only in justice to the 
public and to the defendant, but in justice to the 
innocent complainant. It must not be forgotten, 
that one of the most important ends which a person 
proposes to himself in prosecuting a slanderer is the 
refuting of the slander. He generally considers the 
punishment of the offender as a secondary* object ; 
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and, when there is no circumstance of peculiar aggra- 
vation in the case, is often willing to stay proceedings 
after obtaining a retractation and apblogy. To clear 
his fame is his first object. It is, we conceive, an 
object for the attaining of which he is entitled to the 
assistance of the law. But it is an object which 
cannot be attained unless the courts go into the 
question of truth. 

The effect ef a rule excluding evidence of the 
truth is to put on a par descriptions of persons be- 
tween whom it is desirable to make the wildest dis- 
tinction. The public-spirited man who warns the 
mercantile community against a notorious cheat, or 
advises families not to admit into their intimacy a 
practised seducer of innocence, is placed on the same 
footing with the slanderer who invents the most 
infamous falsel^oods against persons of the purest 
character. On the other hand, a man who has, with- 
out the slightest reason, been held up to the world 
as a seducer or a swindler, is placed in exactly the 
same situation with one who well deserves those dis- 
graceful names. So defective is the investigation that 
it leaves a suspicion lying on the most innocent, and 
no more than a suspicion lying on the most guilty. 

We therefore think that in all cases of prosecu- 
tion for defamation, the courts ought 'fo allow the 
question of truth to be gone into. But if in all 
cases the courts allow the questioA of truth to be 
gone into, we are satisfied that no respectable person 
will venture to institute a prosecution for defamation 
in a case in which he knows that the truth of the 
defamatory matter is likely to be proved. He will 
feel that, by prosecuting, he should injure his own 
character far more deeply ijian any libeller can do. 
However disagreeable it may be to his feelings that 
a discreditable story concerning him should be re- 
peated in society, and should furnish paragraphs for 
the newspaper^ it must be much more disagreeable 



INDIAH PENAL CODE. 


185 


* 

that such a story should be proved in open court by 
legal evidence. By prosecuting, he turns what was 
at most a strong Suspicion into an absolute certainty. 
While he forbears to prosecute, many people will 
probably disbelieve the scandalous report ; many will 
doubt about its truth. The mere circumstance that 
he abstains from prosecuting is no proof of guilt. 
It is notorious that slanders are often passed by with 
silent contempt by those who are the objects of 
them. Indeed, in a country where the press is free, 
a man whdse station exposes him to remark would 
have nothing to do but to prosecute, if he should 
institute legal proceedings every time that he might 
be calumniated. 

It seems to us, therefore, certain, that a man 
on whose character imputations have been thrown, 
which can be proved to be true, will^ if he possess 
ordinary prudence and ordinary sensibility, abstain 
from having recourse to a court of law, ^which will 
fully investigate the truth of those imputations. By 
hliving recourse to a court of law, he would show 
that he belonged to a class of persons who are the 
fast that a legislator would wish to favour, to that 
class of persons in whom the sense of shame is weak, 
rand the malicious passions strong, and who are con- 
tent to incuT dishonour for the chance of obtaining 
revenge. 

Being,, therefore, of opinion, that in all cases of 
prosecution for defamation, evidence of the truth of 
the imputations alleged to be defamatory ought to be 
received, and being of opinion that practically there 
is no difference between receiving evidence of truth 
and allowing truth to be a justification, we have 
thought it advisable to p^-ovide, expressly, that truth 
shall always be a justification. By framing the law 
thus, we have not in the smallest degree diminished 
the real security of private character, * or the real 
risk of detraction. We have merely ^mad^ the Ian- 
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guage of the code correspond with its virtual 
operation. 

As we are satisfied that no practical mischief will 
be produced by the rule which we have proposed, we 
think that its perfect simplicity and certainty are 
strong reasons for adopting it. 

If it be not adopted, it will be necessary to take 
one of two courses ; either to provide that truth shall 
in no case be a justification, or to provide that truth 
shall be a justification in some cases and not in 
others. To the former course we feel, for reasons 
which we have already assigned, insurmountable 
objections. The effect of such a state of the law 
would be, that eminent public services would often 
be treated as crimes. If the latter course be taken, 
we are convinced that it would be found impossible 
to draw any line approaching to accuracy. We are 
convinced that it would be necessary to leave to the 
judges an almost boundless discretion, a discretion 
which no fwo judges would exercise in the same 
manner. ’ 

It has been suggested tp us, from quarters en- 
titled to great respect, that it would be a preferable 
course to admit in every case the truth of matter 
alleged to be defamatory to be given in evidence, for 
the purpose of proving that the accuse(k-person had 
not acted maliciously ; but not to allow the proof of 
the truth to be a justification if it should appear 
that reputation had been maliciously assailed. 

If a provision of this kind were adopted, it wouldy 
for the reasons which we have already given, be in 
practice nugatory. For no respectable person would 
prosecute the author of an imputation which could 
be proved to be true. And we take it for granted 
that the law of procedure will not be framed in so 
cruel and unreasonable a manner as to permit a 
prosecution for defamation to be instituted in op- 
position to the wishes of the person defamed. Such. 
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a power of prosecution would scarcely ever be used 
by a friend of the person defamed ; it would never 
be used by a judicious friend; and it would be a 
most formidable weapon in th6 hands of a malignant 
enemy. 

But if the provision which we are considering 
were not certain to be in practice nugatory, we should 
think it a highly objectionable provision. When an 
act is of such a description that it wnuld be better 
that it should not be done, it is quite proper to look 
at the motives and intentions of the doer, for the 
purpose of deciding whether he shall be punished or 
not. But when an act which is really useful to 
society, an act of a sort which it is desirable to en-^ 
courage, has been done, it is absurd to inquire into 
the motives of the doer, for the purpose of punishing 
him if it shall appear that his motives were bad. 

If A. kills L. it is proper to inquire whether the 
killing was malicious; for killing h prirQ,a facie a 
bad act. But if A. saves Z.’s life, no tribunal in- 
quires whether A. did so from good feeling, or from 
malice to some person who was bound to pay Z. an 
ahnuity ; for it is better that human life should 
be saved from malice than not at all. If sets on 
fire a quantity of cotton belonging to Z., it is proper 
to inquire Aether A. acted maliciously ; for the 
destruction of valuable property by fire is prima 
fade a bad act. * But if Z.’s cotton is burning, and 
A. puts it out, no tribunal inquires whether A. did 
so from good feeling or from malice to some other 
dealer in cotton, who, if Z.’s stock had been destroyed,, 
would have been a great gainer ; for the saving of 
valuable property from destruction is an act which 
it is desirable to encouragp, and it is better that such 
property should be saved from bad motives than that 
it should be suffered to perish. Since, then, no act 
ought to be made punishable on account bf malicious 
intention, unless it be in itself an act qf a kflad whicK. 
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it is desirable^ to prevent, it follows that malice is 
not a test which can with propriety be used for the 
purpose of determining what true imputations on 
character ought to be punished, and what true im- 
putations on character ought not to be punished ; 
for the throwing of true imputations on character is 
not prima facie a pernicious act. It may, indeed, 
be a very pernicious act. But we are not prepared 
to say that in the majority of instances it is so. We 
are sure that it is often a great public service ; and 
we are sure that it may be very perniciouls when it 
is not done from malice, and that it may be a great 
public service when it is done from malice. It is 
perfectly conceivable that a person might, from no 
malicious feeling, but from an honest though austere 
and injudicious zeal for what he might consider as 
the interests of religion and morality, drag before 
the public frailties which it would «be far better to 
leave in ob??curity. It is also perfectly conceivable 
that a person who has been concerned in some odious 
league of villany and has quarrelled with his accom- 
plices, may, from vindictive feelings, publish the 
history of their proceedings, and may by doing so 
render a great service to society. Suppose that a 
knot of sharpers lives by seducing youn^men to the 
gaming-table and pillaging them to theif^last rupee. 
Suppose that one of these knaves, thinking himself 
ill-used in the division of the plunder^ should revenge 
himself by printing an account of the transactions in 
which he has been concerned. He is prosecuted by 
the rest of the gang for defamation. He proves that 
every word in his account is true. But it is ad- 
mitted that his only motives for publishing it were 
rancorous hatred and disappointed rapacity. It 
would surely be most unreasonable in the court to 
say ; — You have told the public a truth which it 
greatly concerned the public to know ; you have been 
the saving of m^ny promising youths ; you have been 
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the means of ridding society of a dreadful pest ; you 
have done, in short, what it was most desirable that 
you should do;* but as you have done this, not from 
public spirit, but from dislike of your old associates, 
we pronounce you guilty of an offence, and condemn 
you to fine and imprisonment.” 

It is evident that society cannot spare any portion 
of the services which it receives. Far from scru- 
tinizing the motives which lead people to render 
such services, and punishing such services when 
they proceed from bad motives, all societies are in 
the habit of offering motives addressed to the selfish 
passions of bad men for the purpose of inducing 
those men to do what is beneficial to the mass. 
We offer pardons and pecuniary rewards to the 
worst members of the community for the purpose of 
inducing them to betray their accomplices in guilt. 
That the quarrfels of rogues are the security of 
honest men is an important truth which* has passed 
into a proverb ; and of that security we should to a 
certain extent deprive honest men if we were to 
^make it an offence in one rogue to speak the truth 
about another rogue under the influence of pasbions 
excited in the course of a quarrel. • 

We have hitherto argued this point on the sup- 
position that by malice is meant real malice, and 
not a fictitious, a constructive malice. We have the 
strongest objeclions to introducing into the code 
such a kind of malice — a malice of which a person 
may be acquitted when it is clear that he has acted 
from the most deadly personal rancour, and found 

S iilty when those who find him guilty are satisfied 
at he has acted only from the best feelings — a 
malice which may be only the technical name for 
benevolence. 

On these grounds, we recommend to the Governor- 
general in Council that the first exception, jls we have 
drawn it, be suffered to stand part o£ the code. 
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The remaining exceptions will not require so long 
a defence : by clause 471 we allow the public conduct 
of public functionaries to be discussed, provided that 
such discussion be conducted in good faith. That the 
advantages arising from such discussion far more than 
compensate for the pain which it occasionally gives, 
will hardly be disputed by any English statesman. 

But there are public men who are not public 
functionaries. " Persons who hold no office may yet, 
in this country, take a very active part in urging or 
opposing the adoption of measures in* which the 
community is deeply interested. It appears clear 
to us that every person ought to be allowed to com- 
ment, in good faith, on the proceedings of these 
volunteer servants of the public, with the same free- 
dom with which we allow him to comment on the 
proceedings of the official servants of the public. 
We have provided for this by clau'fee 472. 

By clause 473 we have allowed all persons freely 
to discuss in good faith the proceedings of courts of 
law, and the characters of parties, agents, and wit- 
nesses as connected with those proceedings. It is 
almost universally acknowledged that the courts of 
law ought to be thrown open to the public. But 
the advantage of throwing them open^^o the public 
will be small indeed, if the few who are able to press 
their way into a court are forbidden to report what 
has passed there to the vast numbers who were ab- 
sent, or if those who are allowed to know what has 
passed are not allowed to comment on what has 
passed. The only reason that the whole community 
is not admitted to hear every trial that takes place 
is that it is physically impossible that they should 
find room; and, by clause- 473, we do our best to 
counteract the effect of this physical impossibility. 

Whether public writers ought to be allowed to 
publish comments on trials while those trials are 

^is a Question which, in the present 
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«tate of India, it is hardly worth while to discuss. 
We have not thought it necessary to insert any pro- 
vision on that ^subject in the chapter of offences 
against public justice ; and such a provision, ^even if 
it were necessary, would evidently not belong to the 
head of defamation, for the harm done by such 
comments, as respects public justice, is exactly the 
same when the comments are laudatory as when 
they are abusive. 

By clause 474 we allow every person to criticise, 
in good fa*ith, published books, works of art which are 
publicly exhibited, and other similar performances. 

By clause 475 we allow a person under whose 
authority others have been placed, either by their 
own consent or by the law, to censure, in good faith, 
those who are so placed under his authority, as far 
as regards matter to which that authority relates. 

By clause 476 we allow a person to prefer an 
accusation against another, in good faith, to any 
nerson who has lawful authority to restrain or punish 
the accused. 

^ By clause 477 we have excepted from the defini- 
tion of defamation private communications which a 
person makes, in good faith, for the protection of his 
own interests; and by clause 478 we have excepted 
private communications which a person makes in 
good faith for the benefit of others. 

It will be observed that in the eight last excep- 
tions, we do not require that an imputation should 
be true. We require only that it should be made in 
good faith. For to require in these cases that the 
iniputation should be true, would be to render these 
exceptions mere nullities. Whether a public func- 
tionary is or is not fit for his situation ; whether a 
person who has bestirred himself to get up a peti- 
tion in favour of a public measure ought to be 
eonsidered as an enlightened and public-spirited 
eitizen, or as a foolish meddler ; whether a person 
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who has be^n tried for an offence was or was not 
guilty ; which of two witnesses who contradicted 
each other on a trial ought to be believed ; whether 
a portrait is like; whether a song has been well 
sung ; whether a book is well written ; — these are 
questions about which honest and discerning men 
may hold opinions diametrically opposite ; and to 
require a man to prove to the satisfaction of a court 
of law that the opinion which he has expressed on 
such a question is a right opinion is to prohibit all 
discussion on such questions. The saaiie may be 
said of those private communications which we pro- 
pose to allow. It is plainly desirable that a merchant 
should disclose to his partners his unfavourable 
opinion of the honesty of a person with whom the 
firm has dealings. It is desirable that a father should 
caution his son against marrying a woman of bad 
character. But if the merchant is -permitted to say to 
his partners, if the father is permitted to say to his 
son, only what can be legally proved before a court,, 
it is evident that the permission is worth nothing.' 

Whether an imputation be or be not made in 
good faith is a question for the courts of law. The 
burden pf the proof will lie sometimes on the per- 
son who has made the imputation, and sometimes on 
the person on whom the imputation has been thrown. 
No general rule can be laid down. Yet scarcely any 
case could arise respecting which a sensible and im- 
partial judge would feel any doubt. If, for example,, 
a public functionary were to prosecute for defamation 
a writer who had described him in general terms as 
incapable, the court would probably require the pro- 
secutor to give some proof of bad faith. If the 
prosecutor had no such proof to offer, the defendant 
would be acquitted. If the prosecutor were to prove 
that the defendant had applied to him for money, 
had promised to write in his praise if the money 
were advance^, and had threatened to abuse him if 
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the money were withheld, the court would, probably, 
be of opinion that the defendant had not written in 
good feith, and would convict him. 

On the other hand, if the imputation Were an 
imputation of some particular fact, or an imputation 
which, though general in form, yet implied the truth 
of some particular fact which, if true, might be proved, 
the court would probably hold that the burden of 
proving good faith lay on the defendaht. Thus if a 
person were to publish that a collector was in the 
habit of receiving bribes from the zemindars of his 
district, and were unable to specify a single case, or 
to give any authority for his assertion, the courts 
would probably be of opinion that the imputation 
had not been made in good faith. 

Again : if a critic described a writer as a plagiarist, 
the courts would not consider this as defamation 
without very strohg proof of bad faith. But if it 
were proved that the critic had, like Laider, inter- 
j)olated passages in old books in order to bear out 
the charge of plagiarism, the court would doubtless 
bg of opinion that he had not criticised in good faith, 
and would convict him of defamation. 

It will be necessary to provide in the code of pro- 
cedure rules f jr pleading in cases of defamation, which 
may give to an innocent man who has been calum- 
niated the mean^ of clearing his character. It will 
be proper to provide that a defendant who is accused 
of defamation, and who rests his defence on the truth 
of the imputation alleged to be defamatory, shall be 
held strictly to the proof of the substance of the im- 
putation if the imputation be particular, and shall be 
compelled to descend to particulars in his plea if the 
imputation be general. It will not be expected that 
we should here go into any details respecting the law 
of criminal pleading. It is sufficient here^to say, that 
the importance of framing that part of the law iD such 
a manner as to give full protection to persons whose 

VOL. IV. o 
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chaxaoter haa been unjustly aspersed has not escaped 
our attention. 

We may here observe that an imputation which 
is not^efamatory may, under certain circumstances, 
be pxmishable on other grounds. Such an imputation 
may be intended to excite disaffection. If so, though 
not punishable as defamation, it will be punishable as 
sedition. An attack made, in good faith, on the 
public administration of the Grovernor of a presidency,^ 
will in no case be a defamation. But if the author 
of it designed to inflame the people agaifist the Gro- 
vemment, he will be liable to punishment under 
clause 113. 

Again: an imputation which is not defamatory 
may be intended to excite a mob to violence against 
an individual. If so, the author of the imputation 
is punishable under clause 94. 

Again: an imputation which us not defamatory 
may be uttered in the hearing of the person who is 
the object of it, for the purpose of wantonly and ma^ 
liciously annoying that person. If so, it is punishable 
under clause 485. There are many cases in which it 
is fit that unpleasant truth should be told respecting 
an individual. But there is no case in which it is 
desirable that such truth should be told in such a 
way that the telling of it is a gross pefsbnal outrage. 
A person who has detected, or thinks that he has de- 
tected, a dishonest misrepresentation in a book has a 
right to expose it publicly. But he cannot be allowed 
to intrude into the presence of the author of the book,, 
and to tell him to his face that he is a liar. A person 
who knows the mistress of a female school to be a 
woman of infamous character deserves well of society 
if he states what he knows. But he cannot be allowed 
to follow her through the streets calling, her by op- 
probrious pames, though he may be able to prove 
that all^^ those names were merited. A person who 
brings to notice the malversation of a public fane- 
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tionary deserves applause. But a person who hangs 
a public functionary in effigy at that functionary’s 
door, with an opprobrious label, does what cannot be 
permitted, even though every’ word on the lab^l, and 
every imputation which the exhibition was meant to 
convey, may be perfectly true. 

We do not apprehend that the clauses relating to 
the printers and publishers of defamatory matter re- 
quire any explanation or defence. * 
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PEEFACE. 


That what is callfed the history of the Kings and 
early Consuls of Eome is to a great extent fabulous, 
few scholars have, since the time of Beaufort, ven- 
tured to deny. It is certain that, more than three 
hundred and sixty years after the date ordinarily 
assigned for the foundation of the city, the public 
records were, with scarcely an exception, destroyed 
by the Gauls. It is certain that the oldest annals 
the commonwealth were compiled more than a 
century and a half after this destruction of the re- 
dbrdfi. It is certain, therefore, that the grfeat Latin 
writers of the Augustan age did not possess those 
materials, without which a trustworthy account of 
ithe infancy of the republic could not possibly be 
framed. Those jvriters own, indeed, that the chroni- 
cles to which they had access were filled with battles 
that were never fought, and Consuls that were 
never inaugurated; and we have abundant proof 
that, in these chronicles, events of the greatest im- 
portance, such as the issue of the war with Porsena, 
and the issue of the war with Brennus, were grossly 
misrepresented. Under these circumstances a wise 
man will look with great suspicion on the legend 
which has come down to us. He will perhaps be 
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inclined to regard the princes who are said to have 
founded the civil and religious institutions of Eome, 
the son of Mars, and the husband of Egeria, as mere 
mythological personages, of the same class with 
Perseus and Ixion. As he draws nearer and nearer 
to the confines of authentic history, he will become 
less and less hard of belief. He will admit that the 
most important parts of the narrative have some 
foundation in truth. But he will distrust almost 
all the details, not only because they seldtm rest ort 
any solid evidence, but also because he will con- 
stantly detect in them, even when they are within 
the limits of physical possibility, that peculiar cha- 
racter, more easily understood than defined, which 
distinguishes the creations of the imagination from 
the realities of the world in which .we live. 

The ea^ly history of Eome is indeed far more 
poetical than any thing else in Latin literature* 
The loves of the Vestal and the God of War, the 
cradle laid among the reeds of Tiber, the fig:; 
tree, the she-wolf, the shepherd’s cabin, the recog- 
nition, the fratricide, the rape of the Sabines, the 
death of Tarpeia, the fall of Hostus Kostilius, the 
struggle of Mettus Curtius through the marsh, the- 
women rushing with torn raiment' and dishevelled 
hair between their fathers and their husbands, the 
nightly meetings of Numa and the Nymph by the 
well in the sacred grove, the fight of the three 
Eomans and the three Albans, the purchase of the 
Sibylline books, the crime of TuUia, the simulated 
madness of Brutus, the ambiguous reply of the 
Delphian oracle to the Tarquins, the wrongs of 
Lucretia,, the heroic actions of Horatius Codes, of 
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ScaBVola, and of Cloelia, the battle of Eegillus won 
by the aid of Castor and Pollux, the defence of 
Cremera, the touching story of Coriolanus, the still 
more touching story of Virginia, the wild legend 
about the draining of the Alban lake, the combat 
between Valerius Corvus and the gigantic Gaul, are 
among the many instances which will at once suggest 
themselves to every reader. ^ 

In the narrative of Livy, who was a man of fine 
imaginatidh, these* stories retain much of their 
genuine character. Nor could even the tasteless 
Dionysius distort and mutilate them into mere 
prose. The poetry shines, in spite of him, through 
the dreary pedantry of his eleven books. It is dis- 
cemible iu the most tedious and in the most super- 
ficial modem works on the early times of Eome. It 
enlivens the dulness of the Universal History, and 
^ves a charm to the most meagre abridgements of 
Goldsmith. 

Even in the age of Plutarch there were discern- 
ing men who rejected the popular account of the 
foundation of Eome, because that account appeared 
to them to hSve the air, not of a history, but of a 
romance or a drama. Plutarch, who was displeased 
at their incredulity, had nothing better to say in 
reply to their arguments than that chance sometimes 
turns poet, and produces trains of events not to be 
distinguished from the most elaborate plots which 
ar? constructed by art.^ But though the existence 

* ^Tvovrov uXv ivlots icrrl rh able passage has been more 
^pafiariKhv Kal ‘ir\a<r/xaruS€s • od grossly misinterpreted than any 
5fi other in the Greek language, 

ft>v Tovtifidrwv Srjfiiovpyos iarri, where the sense so obvious. 

-Plut Bom, viii. This remark- The Latin version ofeCruserius,. 
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of a poetical element in the early history of the 
Oreat City was detected so many ages ago, the first 
critic who distinctly saw from what* source that poet- 
ical elfement had been derived was James Perizonius, 
one of the most acute and learned antiquaries of the 
seventeenth century. His theory, which, in his own 
days, attracted little or no notice, was revived in the 
present generation by Niebuhr, a man who would 
have been the first writer of his time, if his talent 
for communicating truths had bcme any proportion 
to his talent for investigating them. That theory 
has been adopted by several eminent scholars of our 
own country, particularly by the Bishop of St. 
David’s, by Professor Malden, and by the lamented 
Arnold. It appears to be now generally received by 
men conversant with classical antiquity ; and indeed 
it rests on such strong proofs, both internal and 
external, that it will not be easily subverted. 
popular exposition of this theory, and of the evidence 
by which it is supported, may not be without interest 
^even for readers who are unacquainted with the 
ancient languages. 

The Latin literature which has conSe down to us 
is of later date than the commencement of the 
second Punic war, and consists almost exclusively of 
works fashioned on Grreek models. The Latin 
metres, heroic, elegiac, lyric, and dramatic, are of 
Greek origin. The best Latin epic poetry is the 
feeble echo of the Iliad and Odyssey. The best 
Latin eclogues are imitations of Theocritus. The 

the Erench version of Amyot, the meaning of the original. None 
old JEnglish \ersion by several of the translators saw even that 
hands, and the later English ver- irolrifia is a poem. They all 
•sion byLahghome, are all equally render it an event, 
destitute of evei^ tra^e of the 
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plan of the most finished didactic poem in the Latin 
tongue was taken from Hesiod. The Latin tragedies 
are bad copies of "Ihe masterpieces of Sophocles and 
Euripides. The Latin comedies are free transitions 
from Demophilus, Menander, and Apoliodorus. The 
Latin philosophy was borrowed, without alteration, 
from the Portico and the Academy ; and the great 
Latin orators constantly proposed to themselves as 
patterns the speeches of Demosthenes and Lysias. 

But there was * an earlier Latin literature, a 
literature truly Latin, which has wholly perished, 
which had, indeed, almost wholly perished long 
before those whom we are in the habit of regarding 
as the greatest Latin writers were born^, That 
literature abounded with metrical romances, such as 
are found in every country where there is much 
curiosity and intelligence, but little reading and 
'^ting. All human beings, not utterly savage, 
long for some information about past times, and are 
delighted ’by narratives which present pictures to 
the eye of the mind. But it is only in very en- 
lightened communities that books are readily acces- 
sible. MetricSl composition, therefore, which, in a 
highly civilised nation, is a mere luxury, is, in 
nations imperfectly civilised, almost a necessary of 
life, and is valued less on account of the pleasure 
which it gives to the ear, than on account of the 
help which it gives to the memory. A man who 
calf 'invent or embellish an interesting story, and 
put it into a form which others may easily retain in 
their recollection, will always be highly esteemed by 
a people eager for amusement and information, but 
destitute of libraries. Such is the origin of ballad 
poetry, a species of composition which 'scarcely ever 
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Mis to spring up and flourish in every society, at a 
certain point in the progress towards refinement. 
Tacitus informs us that songs were the only me- 
morials of the past which the ancient Germans pos- 
sessed. We learn from Lucan and from Ammianus 
Marcellinus that the brave actions of the ancient 
Gauls were commemorated in the verses of Bards. 
During many ages, and through many revolutions, 
minstrelsy retained its influence over both the 
Teutonic and the Celtic racel The vengeance 
exacted by the spouse of Attila for the murder of 
Siegfried was celebrated in rhymes, of which Ger- 
many is still justly proud. The exploits of Athel- 
stane were commemorated by the Anglo-Saxons, and 
those of Canute by the Danes, in rude poems, of 
which a few fragments have come* down to us. The 
chants of ^fche Welsh harpers preserved, through ages 
of darkness, a faint and doubtful memory of Arthpxr 
In the Highlands of Scotland may still be gleaned 
some relics of the old songs about Cuthullin aad 
Fingal. The long struggle of the Servians against 
the Ottoman power was recorded in lays full of 
martial spirit. We learn from Herrera that, when a 
Peruvian Inca died, men of skill were appointed to 
celebrate him in verses, which all the people learned 
by heart, and sang in public on days of festival. 
The feats of Kurroglou, the great freebooter of 
Turkistan, recounted in ballads composed by him- 
self, are known in every village of Northern Persia. 
Captain Beechey heard the bards of the Sandwich 
Islands recite the heroic achievements of Tame- 
hameha, the most illustrious of their kings. Mungo 
Park found in the heart of Africa a class of singing 
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inen, the only annalists of their rude, tribes, and 
heard them tell the story of the victory which 
Darnel, the negro prince of the Jaloflfs, won over 
Abdulkader, the Mussulman tyrant of Foota Torra, 
This species of poetry attained a high degree of 
excellence among the Castilians, before they began 
to copy Tuscan patterns. It attained a still higher 
degree of excellence among the English and the 
Lowland Scotch, during the fourteenth, fifteenth, 
and sixteenth centuries. But it reached its fuU per- 
fection in ancient Grreece : for there can be no doubt 
that the great Homeric poems are generically ballads, 
though widely distinguished from all other ballads, 
and indeed from almost all other human compositions, 
by transcendent sublimity and beauty. 

As it is agreeable to general experience that, at a 
certain stage in the progress of society, ballad- 
f^etry should flourish, so is it also agreeable to general 
experience that, at a subsequent stage in the progress 
of society, ballad-poetry should be undervalued and 
neglected. Knowledge advances ; manners ^change : 
great foreign models of composition are studied and 
imitated. Tffe phraseology of the old minstrels be- 
comes obsolete. X^eir versification, which, having re- 
ceived its laws only from the ear, abounds in irregular- 
ities, seems licentious and uncouth. Their simplicity 
appears beggarly when compared with the quaint 
forms and gaudy colouring of such artists as Cowley 
an& Grongora. The ancient lays, unjustly despised 
by the learned and polite, Huger for a time in the 
memory of the vulgar, and are at length too often 
irretrievably lost. We cannot wonder that the 
ballads of Kome should have altogether disappeared. 
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wjien we re^aember how very narrowly, in spite of 
the invention of printing, those of our own country 
and those of Spain escaped the same fate* There is 
indeefl. little doubt that oblivion covers many English 
songs equal to any that were published by Bishop 
Percy, and many Spanish songs as good as the best 
of those which have been so happily translated by 
Mr. Lockharts Eighty years ago England possessed 
only one tattered copy of Childe Waters and Sir 
Cauline, and Spain only one tattered copy of the 
noble poem of the Cid. The snuff of a candle, or a 
mischievous dog, might in a moment have deprived 
the world for ever of any of those fine compositions. 
Sir Walter Scott, who united to the fire of a great 
poet the minute curiosity and patient diligence of a 
great antiquary, was but just m time to save the 
precious nelics of the Minstrelsy of the Border. In 
Grermany, the lay of the Nibelungs had been lopg 
utterly forgotten, when, in the eighteenth century^ 
it was, for the first time, printed from a manuscript 
in the old library of a noble family. In truth, the 
only people who, through their whole passage from 
simplicity to the highest civilisatioit, never for a 
moment ceased to love and admire their old ballads, 

I ' 

were the Greeks. 

9 

That the early Eomans should have had ballad- 
poetry, and that this poetry should have perished, is 
therefore not strange. It would, on the contrary, 
have been strange if these things had not come‘'’to 
pass; and we should be justified in pronouncing 
them highly probable, even if we had ^ no direct 
evidence on the subject. But we have direct evi- 
dence of unquestionable authority. 
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Ennius, wiio flourished in the time of the Second 
Punic Wsg:, was regarded in the Augustan age as the 
father of Latin poetry. He w^s, in truth, the father 
of the second school of Latin poetry, the only "’school 
of which the works have descended to us. But from 
Ennius himself we learn that there were poets who 
stood to him in the same relation in which the 
author of the romance of Count Alarcos stood to 
Garcilaso, or the author of the ‘‘Lytell Geste of 
Eobyn Hode” to Lord Surrey. Ennius speaks of 
verses which the Fauns and the Bards were wont to 
chant in the old time, when none had yet studied 
the graces of speech, when none had yet climbed 
the peaks sacred to the Goddesses of Grecian song. 

Where,” Cicero mournfully asks, are those old 
verses now ? ” ‘ • 


Contemporary with Ennius was Quintus Fabius 
^ctor, the earliest of the Koman annalists. His 
account of the infancy and youth of Komulus and 
Btous has been preserved by Dionysius, and con- 
tains a very remarkable reference to the; ancient 


* “ Quid ? NoBtri#ersu8 ubi aunt ? 

‘ Quos olim Fauni yatesque 

canebant, 

Gum neque Musarum s^opulos qnis< 
quam super&rat, 

Rec diet! studioaus erat.' ” 

Brutus, xxil. 

The Muses, it should be observed, 
are Greek divinities. The Ita- 
lian Goddesses of verse were the 
Cajpeense. At a later period, the 
appellations were used indiscri- 
minately ; but in the age of 
Ennius there was probably a 
distinction. In the epitaph of 
Nsevius, who was the representa- 
tive of the old Italian school of 
poetry, the Cammnse, not the 


Muses, are represented as griev- 
ing for the loss of their votary. 
The “ Musarum scopuli ” are evi- 
dently the peaks of Parnassus. 

Scaliger, in a note on Varro 
{De Lingua Latina, lib. vi.), sug- 
gests, with great ingenuity, that 
the Fauns, who were represented 
by the superstition of later ages 
as a race of monsters, half gods 
and half brutes, may really have 
been a class of* men who exer- 
cised in Latium, at a very re- 
mote period, the same functions 
which belonged to the Magians 
in Persia and to the Bards in 
Gaul, • 
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Latin poetry. Fabius says that, in his time, his 
oonntrymen were still in the habit of singing ballads 
about the Twins. Even in the hut of Faustulus,” 
— so these old lays appear to have run, — ‘‘ the chil- 
dren of Ehea and Mars were, in port and in spirit, 
not like unto swineherds or cowherds, but such that 
men might well guess them to be of the blood of 
Kings and Gods.” ‘ 


* Ol ylpovraif 

Kwrd r€ it^iwcrip fiop<pris Koi <ppopi^“ 
fiaros 6 yK 0 p o 6 (rvocpopfiois xal 
fiovic 6 \oi$ ioiKdrtSf d\)C otovs &p 
ns d^idxrttt robs 'ix fiacriXtiov rc 
^bpras yipovSf Kot cItt^ ZaifiSptop 
tnropds y€p4(r6ai voiJ.L(oii4povSf &s 
ip ro7s var plots ^fxpois vvb *Fa>fial- 
top %rt Kol pvp (Serat, — Dion. Hal. 
i. 79. This passage has some- 
times been cited as if Dionysius 
had been spiking in his own 
person, and had, Greek as he 
was, been so industrious or so 
fortunate as to discover some 
valuable remains of that early 
Latin poetry which the greatest 
Latin writers of his age regretted 
as hopelessly lost. Such a sup- 
position is highly improbable; 
and indeed it seems clear from 
the context that Dionysius, as 
Beiske and other editors evi- 
dently thought, was merely quot- 
ing from Fabius Pictor. The 
whole passage has the air of an 
extract from an ancient chronicle, 
and is introduced by the words, 
ISj&Xvtos ^d^ios, 6 JllKrwp 
heydfJLevoSf rfjhe ypdtpti. 

Another argument may be 
urged which seems to deserve 
consideration. The author of the 
passage in question mentions a 
thatched hut which, in his time, 
stood between the summit of 
Mount PaUtine and the Circus. 


This hijt, he says, •'was built by 
Komulus, and was constantly 
kept in repair at the public 
charge, but never in any respect 
embellished.^ Now, in the age of 
Dionysius there certainly was at 
Borne a thatched hut, said to 
have been that of Romulus. 
But this hut, as we learn from 
Vitruvius, stood, not near the 
Circus, but in the Capitol. ( Tit. 
ii. 1.) If, therefore, we under- 
stand Dionysius to speak in his 
own person, we can reconcile leff' 
statement with that of Vitruvius 
only by supposing, that there 
were at Rome, in the Augustan 
age, two thatched huts, both 
believed to have been built by 
Romulus, and both carefully re- 
paired and helfi in high honour. 
The objections to such a suppo- 
sition seen^ to be strong. Neither 
Dionysius nor Vitruvius speaks 
of more than one such hut. Dio 
Cassius informs us that twice, 
during the long administration 
of Augustus, the hut of Romu- 
lus caught fire, (xlviii. 43, liv. 
29.) Had there been two such 
huti, would he not have told us 
of which he spoke ? An English 
historian would hardly give an 
account of a fire at Queen’s Col- 
lege without saying whether it 
was at Queen’s College, Oxford, 
or at Queen’s College, Cambridge. 
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Cato the Censor, who also lived iry the days of 
the Second Punic War, mentioned this lost literature 
in his lost work* on the antiquities of his country. 
Many ages, he said, before his time, there w6re bal- 
lads in praise of illustrious men ; and these ballads 
it was the fashion for the guests at banquets to sing 
in turn while the piper played. Would,” exclaims 
Cicero, that we still had the old ballads of which 
Cato speaks ! ” ^ 


Marcus Seneca, Macrobius, and 
Conon, a Greek writer from 
whom Photius has made large 
extracts, mention «nly one hut 
of Romulus, that in the Capitol. 
(ikT. Semcttf Contr. i. 6. / Ma- 
crobiuSf Sat, i. 15. ; Photius, 
Bibl, 186.) Ovid, Livy, Petro- 
nius, Valerius Maximue, Lucius 
Seneca, and St. Jerome, mention 
only one hut of Romulus, with- 
out specifying the site. {Ovid, 
'’^tsti, iii. 183.; Liv. v. 53.; 
Petronius Fragm , ; Val, Max. iv. 
4.*; L, Seneca, Comolatio ad 
j^elviam; J). Hieron. ad Pauli- 
niamm de DidyTno.) 

The whole difficultj* is re- 
moved, if we supQpse that Diony- 
sius was merely quoting Fabius 
Pictor. Nothing is more prob- 
able than that the cabin, which 
in the time of Pabius stood near 
the Circus, might, long before the 
age of Augustus, have been trans- 
ported to the Capitol, as the place 
fittest, by reason both of its 
safety and of its sanctity, to 
contain so precious a relic. 

The language of Plutarch con- 
firms this hypothesis. He de- 
scribes, with^eat precision, the 
spot where Romulus dwelt, on 
the slope of Mount Palatine, 

VOL. IV. 


leading to the Circus; but he 
says not a word implying that 
the dwelling was still to be seen 
there. Indeed, his expressions 
imply that it was no longer there. 
The evidence of Solinus is still 
more to the point. He, like 
Plutarch, describes the spot 
where Romulus had resided, and 
says expressly that the hut 
had been there, bu\ that in his 
time it was there no longer. 
The site, it is certain, was well 
remembered; and probably re- 
tained its old name, as Charing 
Cross and the Haymarket have 
done. This is probpjbly the ex- 
planation of the words, “ casa 
Romuli,” in Victor’s description 
of the Tenth Region of Rome, 
under Valentinian. 

^ Cicero refers twice to this 
important passage in Cato’s An- 
tiquities : — “ Gravissimus auctor 
in Originibus dixit Cato, morem 
apud majores hunc epularum 
fuisse, ut deinceps, qui accuba- 
rent, canerent ad tibiam clarorum 
virorum laudes atque virtutes. 
Ex quo perspicuum est, et cantus 
turn fuisse rescriptos vocum sonis, 
et carmina.” — Tusc. Qumst. iv. 2. 
Again : “ Utinam exstarent ilia, 
carmina, quae, multis saeculis anta 


P 
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Valerius l^Iaximus gives us exactly similar infor- 
mation, without mentioning his authority, and ob- 
serves that the ancient Eoman baMds were probably 
of mor^ benefit to the young than all the lectures of 
the Athenian schools, and that to the influence of 
the national poetry were to be ascribed the virtues 
of such men as Camillus and Fabricius.^ 

Varro, whose authority on all questions connected 
with the antiquities of his country is entitled to the 
greatest respect, tells us that at banquets ft. was once 
the fashion for boys to sing, sometimes with and 
sometimes without instrumental music, ancient bal- 
lads in praise of men of former times. These young 
performers, he observes, were of unblemished cha- 
racter, a circumstance which he probably mentionea 
because, among the Greeks, and indeed in his time 
among the® Eomans also, the morals of singing boys 
were in no high repute.* 

The testimony of Horace, though given inciden- 
tally, confirms the statements of Cato, Valerius Maxi^ 
mus, and Varro. The poet predicts that, under the 
peaceful administration of Augustus, the Eomans 
will, over their full goblets, sing to the pipe, after 
the fashion of their fathers, the deeds of brave cap- 


Buam setatem, in epulis esse can- 
titata a singulis convivis de cla- 
rorum virorum laudibus, in Ori- 
ginibus scriptum reliquit Cato.” 

— BnUuBf XIX. 

* “Majores natu in conviviis ad 
tibias egregia superiorum opera 
carmine comprehensa pangebant, 
quo ad ea imitanda juventutem 
alacriorem redderent. . . . Quas 
Athenas, quam scholam, quae 


alienigena studia huic domesticae 
disciplinae praetulerim ? Inde 
oriebantur Camilli, Scipiones, 
fabricii, Marcelli, Fahii ”—Val. 
Max.n.l, ^ 

2 In conviviis pueri modesti 
ut cantarent carmina antiqua, in 
quibus laudes erant majorum, 
et assa voce, et cum tibicine.” 
Nonius, Assa voce pro sola. 
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tains, and the ancient legends touching^ the origin of 
the cityJ 

The proposition, then, that Eome had ballad- 
poetry is not merely in itself highly probable, but 
is fully proved by direct evidence of the greatest 
weight. 

This proposition being established, it becomes 
easy to understand why the early history of the city 
is unlike almost every thing else in Latin literature, 
native wlfbre almost every thing else is borrowed, 
imaginative where almost every thing else is prosaic. 
We can scarcely hesitate to pronounce that the ’mag- 
nificent, pathetic, and truly national legends, which 
present so striking a contrast to all that surrounds 
them, are broken and defaced fragments of that early 
'poetry which, even in the age of Cato the Censor, 
had become antiquated, and of which tTully had 
never heard a line. 

That this poetry should have been suffered to 
perish will not appear strange when we consider how 
complete was the triumph of the Greek genius over 
the public mind of* Italy. It is probable that, at an 
early period, Homer and Herodotus furnished some 
hints to the Latin Minstrels ; ^ but it was not till 
after the war with Pyrrhus that the poetry of Eome 
began to put off its old Ausonian character. The 
transformation was soon consummated. The con- 
quered, says Horace, led captive the conquerors. It 
precisely at the time at which the Eoman people 


* “ Nosque et profestis luclhus et saoris, 
Inter jocosi uiunera Liberi, 

Cira prole matronisque nostris, 

■f 

, ^ 1 , duces, 

Lydia romixto carmine tibiis, 


Trojamque, et Anohlaen, et almas 
Progeniem Veneris cauemus.” 

Carm, iv. 15. 

* See the Preface to the Lay 
of the Battle of 
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rose to unrivalled political ascendency that they 
stooped to pass under the intellectual yoke. It was 
precisely at the time at which th^ sceptre departed 
from Greece that the empire of her language and of 
her arts became universal and despotic. The revo- 
lution indeed was not effected without a struggle. 
Nsevius seems to have been the last of the ancient 
line of poets.. Ennius was the founder of a new 
dynasty. Naevius celebrated the First Punic War 
in Saturnian verse, the old national verse of Italy.* 


* Cicero speaks highly in more 
than one place of this poem of 
Naevius ; Ennius sneered at it, 
and stole from it. 

As to the Saturnian measure, 
see Hermann’s Elementa J)oc~ 
trino MetriccB, iii. 9. 

The Saturnian line, according 
to the gramniarianB, consisted of 
two parts. The first was a cata- 
lectic dimeter iambic : the second 
was composed of three trochees. 
But the licence taken by the 
early Latin poets seems to have 
been almost boundless. The most 
perfect Saturnian line which has 
been preserved was the work, not 
of a professional artist, but of an 
amateur : 

“ Dabunt malum Metelli Neevio poetae.” 

There has been much difference 
of opinion among learned men 
respecting the history of this 
measure. That it is the same 
with a Greek measure used by 
Archilochus is indisputable. 
{Bentley ^ Philaris, xi.) But in 
spite of the authority of Teren- 
tianus Maurus, and of the still 
higher authority of Bentley, we 
may venture to doubt whether 
the coincidence was not fortuitous. 
We constahtly find the same rude 


and simple numbers in different 
countries, under circumstances 
which ‘make it impossible to sus- 
pect that there has been imitation 
on either side. Bishop Heber 
heard the children of a village in 
Bengal singing “ Radha, Radha,” 
to the tune of “ My boy Billy.” 
Neither the Castilian nor the 
German minstrels of the middle 
ages owed anything to Paros Or 
to ancient Rome. Yet both the 
poem of the Cid and the poem 
of the Nibelungs contain many 
Saturnian verses ; as, — 

“ BstaS’ nuevas a mio Cid eran 
venidas.” 

“ A mi lo dicen ; a ti dan las ore* 
jadas.” 

“Man indhte michel wunder ron 
Sifride sagen.” 

“ Wa ich den KUnic rinde daz sol 
man mir sagen.” 

Indeed, there cannot be a more 
perfect Saturnian line than one 
which is sung in every English 
nursery— ^ 

“ The queen was In her parlour eating 
bread and honey ; ” 

yet the author of this line, we 
may be assured, bcfTrowed noth- 
ing from either Naevius or Ar- 
chilochus. 

On the other hand, it is by 
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Ennius sang the Second Punic War in*numbers bor- 
rowed from the Iliad. The elder poet, in the epitaph 


no means improbable that, two 
OP three hundred years before the 
time of Ennius, some Latin min* 
at/Pel may have visited Sybaris or 
Orotona, may have heard some 
verses of Archilochus sung, may 
have been pleased with the metre, 
and may have introduced it at 
Eome. Thus much is certain, 
that the Sailumian measure, if 
not a native of Italy, was at least 
so early and so completely natura- 
lised there that its foreign origin 
was forgotten. 

Bentley says indeed that the 
Saturnian measure was first 
brought from Grreece into Italy 
by Nsevius. But this is merely 
^■obiter dictum^ to use a phrase 
common in our courts of law, and 
would not have been deliberately 
maintained by that incomparable 
i#ritic, whose memory is held in 
reverence by all lovers of learn- 
ing. The ai^uments which might 
bS brought against Bentley's 
assertion — for it is mere asser- 
tion, supported by no evidence — 
are innumerable. A few will 
suffice. • 

1. Bentley’s assertion is op- 
posed to the testimony of Ennius. 
Ennius sneered at Naevius for 
writing on the First Punic War 
in verses such as the old Italian 
bards used before Greek litera- 
ture had been studied. Now the 
poem of Nsevius was in Saturnian 
v#rse. Is it possible that En- 
nius could have used such expres- 
sions, if the Saturnian verse had 
been just imported from Greece 
for the first time ? 

2. Bentley’s assertion is op- 
posed to the testimony of Horace. 
‘‘When Greece,” says Horace, 


“introduced her arts^nto our 
uncivilised country, those rugged 
Saturnian numbers passed away.” 
Would Horace have said this, if 
the Saturnian numbers had been 
imported from Greece just before 
the hexameter? 

8. Bentleys assertion is op- 
posed to the testimony of Festus 
and of Aurelius Victor, both of 
whom positively say that the 
most ancient prophecies attri- 
buted to the Fauns were in 
Saturnian verse. 

4. Bentley’s assertion is op- 
posed to the testimony of Teren- 
tianus Maurus, to whom he has 
himself appealed. Terentianus 
Maurus does indeed say that the 
Saturnian measure, though be- 
lieved by the Komatis from a very 
early period (“ credidit vetu- 
stas ”) to be of Italian invention, 
was really borrowed from the 
Greeks. But Terentianus Maurus 
does not say that it was first 
borrowed by N»vius. Nay, the 
expressions used by Terentianus 
Maurus clearly imply the con- 
trary : for how could the Eomans 
have believed, from a very early 
period, that this measure was the 
indigenous production of Latium, 
if it was really brought over from 
Greece in an age of intelligence 
and liberal curiosity, in the age 
which gave birth to Ennius, 
Plautus, Cato the Censor, and 
other distinguished writers ? If 
Bentley’s assertion were correct, 
there could have been no more 
doubt at Eome about the Greek 
origin of the Saturnian measure 
than about the Greek origin of 
hexameters, or Sappl^cs. 
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which he wrote for himself, and which is a fine speci- 
men of the early Eoman diction and versification, 
plaintively boasted that the Latin language had died 
with hiln.^ Thus what to Horace appeared to be the 
first faint dawn of Eoman literature appeared to 
Naevius to be its hopeless setting. In truth, one 
literature was setting, and another dawning. 

The victory<of the foreign taste was decisive : and 
indeed we can hardly blame the Eomans f(;)r turning 
away with contempt from the rude lays which had 
delighted their fathers, and giving their whole admi- 
ration to the immortal productions of Greece. The 
national romances, neglected by the great and the 
refined whose education had been finished at Ehodes 
or Athens, continued, it may be supposed, during 
some generations to deHght the vulgar. While Virgil, 
in hexametfers of exquisite modulation, described the 
sports of rustics, those rustics were still singing their 
wild Saturnian ballads.® It is not improbable that, 
at the time when Cicero lamented the irreparable 
loss of the poems mentioned by Cato, a search among 
the nooks of the Apennines, as active as the search 
which Sir Walter Scott made among the descen- 
dants of the mosstroopers of Liddesdale, might have 
brought to light many fine remains of ancient min- 
strelsy. No such search was made. The Latin ballads 
perished for ever. Yet discerning critics have thought 
that they could still perceive in the early history of 
Eome numerous fragments of this lost poetry, as the 
traveller on classic groimd sometimes finds, built 
into the heavy wall of a fort or convent, a pillar rich 

* Aulus Gellitis, Koctes At- ’ See Servius, in Georg, ii. 
ticaB, i. 24. " 385. 
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with acanthus leaves, or a frieze wher^ the Amazons 
and Bacchanals seem to live. The theatres and 
temples of the (xreek and the Eoman were degraded 
into the quarries of the Turk and the Goth. ^Even so 
did the ancient Saturnian poetry become the quarry 
in which a crowd of orators and annalists found the 
materials for their prose. 

It is not difficult to trace the process by which 
the old ^ongs were transmuted into the form which 
they now wear. ‘Funeral panegyric and chronicle 
appear to have been the intermediate links which 
connected the lost ballads with the histories now ex- 
tant. From a very early period it was the usage that 
an oration should be pronounced over the remains of 
a noble Eoman. The orator, as we learn from Poly- 
bius, was expected, on such an occasion, to recapitu- 
late all the services which the ancestor® of the de- 
rt^eased had, from the earliest time, rendered to the 
commonwealth. There can be little doubt that the 
Weaker on whom this duty was imposed would make 
use of all the stories suited to his purpose which 
were to be found in the popular lays. There can be 
as little doubt that the family of an eminent man 
would preserve a copy of the speech which had 
been pronounced over his corpse. The compilers of 
the early chronicles would have recourse to these 
speeches ; and the great historians of a later period 
would have recourse to the chronicles. 

It may be worth while to select a particular story, 
and to trace its probable progress through these 
stages. The description of the migration of the 
Fabian house to Cremera is one of the finest of the 
many fine passages which lie thick in the eaiiier books 
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of Livy. The Consul, clad in his military garb, 
stands in the vestibule of his house, marshalling his 
clan, three hundred and six fighting men, all of the 
same jfi*oud patrician blood, all worthy to be attended 
by the fasces, and to command the legions. A sad 
and anxious retinue of firiends accompanies the ad- 
venturers through the streets; but the voice of 
lamentation iso drowned by the shouts of admiring 
thousands. As the procession passes the Capitol, 
prayers and vows are poured forth, but in vain. 
The devoted band, leaving Janus on the right, 
marches to its doom, through the Gate of Evil Luck. 
After achieving high deeds of valour against over- 
whelming numbers, all perish save one child, the 
stock from which the great Fabian race was destined 
again to spring, for the safety and glory of the com- 
monwealth; That this fine romance, the details of 
which are so full of poetical truth, and so utterly 
destitute of all show of historical truth, came origi- 
nally from some lay which had often been sung with 
great applause at banquets, is in the highest degree 
probable. Nor is it diflScult to imagine a mode in 
which the transmission might have taken place. The 
celebrated Quintus Fabius Maximus, who died about 
twenty years before the First Punic War, and more 
than forty years before Ennius was bom, is said to 
have been interred with extraordinary pomp. In 
the eulogy pronounced over his body all the great 
exploits of his ancestors were doubtless recounted 
and exaggerated. If there were then extant songs 
which gave a vivid and touching description of an 
event, the saddest and the most glorious in the long 
history cf the Fabian house, nothing could be more 
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natural than that the panegyrist should borrow from 
such songs their finest touches, in order to adorn his 
speech. A few generations later the songs would 
perhaps be forgotten, or remembered only by shep- 
herds and vine-dressers. But the speech would 
certainly be preserved in the archives of the Fabian 
nobles. Fabius Pictor would be well acquainted 
with a document so interesting to hi^ personal feel- 
ings, and would insert large extracts from it in his 
rude chrohicle. That chronicle, as we know, was the 
oldest to which Livy had access. Livy would at a 
glance distinguish the bold strokes of the forgotten 
poet from the dull and feeble narrative by which they 
were surrounded, would retouch them with a delicate 
and powerful pencil, and would make them immortal. 

' That this might happen at Eome can scarcely be 
doubted ; for something very like this has happened 
in several countries, and, among others, in our own. 
I^erhaps the theory of Perizonius cannot be better 
illustrated than by showing that what he supposes 
to have taken place in ancient times has, beyond all 
doubt, taken place 4n modern times. 

‘‘ History^’ says Hume with the utmost gravity, 
has preserved some instances of Edgar’s amours, 
from which, as from a specimen, we may form a con- 
jecture of the rest.” He then tells very agreeably 
the stories of Elfleda and Elfrida, two stories which 
have a most suspicious air of romance, and which, 
indeed, greatly resemble, in their general character, 
some of the legends of early Eome. He cites, as 
his authority for these two tales, the chronicle of 
William of Malmesbury, who lived in the tiipe of 
King Stephen. The great majority of readers sup- 
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pose that the device by which Elfleda was substituted 
for her young mistress, the artifice by which Athel- 
wold obtained the hand of Elfirida, the detection of 
that airt-ifice, the hunting party, and the vengeance 
of the amorous king, are things about which there is 
no more doubt than about the execution of Anne 
Boleyn, or the slitting of Sir John Coventry's nose* 
But when we, turn to William of Malmesbury, we 
find that Hume, in his eagerness to relate these 
pleasant fables, has overlooked one very^ important 
circumstance. William does indeed tell both the 
stories ; but he gives us distinct notice that he does 
not warrant their truth, and that they rest on no 
better authority than that of ballads.' 

Such is the way in which these two well-known 
tales have been handed down. They originally ap- 
peared in a poetical form. They found their way 
from ballads into an old chronicle. The ballads 
perished ; the chronicle remained. A great historian, 
some centuries after the ballads had been altogether 
forgotten, consulted the chronicle. He was struck 
by the lively colouring of these ancient fictions : he 
transferred them to his pages ; and ' thus we find 
inserted, as unquestionable facts, in a narrative which 
is likely to last as long as the English tongue, the 
inventions of some minstrel whose works were pro- 
bably never committed to writing, whose name is 
buried in oblivion, and whose dialect has become 
obsolete. It must, then, be admitted to be possible, 
or rather highly probable, that the stories of Eomulus 

^ Infamias quas post dicam Saxon balleuis. >He was the 
magis resperserunt cantilenae.’^ favourite of the monks ; and the 
Edgai appears to have been most monks and minstrels were at 
mercilessly treated in the Anglo- deadly feud. 
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and Eemus, and of the Horatii and Gnriatii, may 
have had a similar origin. 

Castilian literature will furnish us with another 
parallel case. Mariana, the classical historian of 
Spain, tells the story of the ill-starred marriage 
which the King Don Alonso brought about between 
the heirs of Carrion and the two daughters of the 
Cid. The Cid bestowed a princely slower on his 
sons-in-law. But the young men were base and 
proud, cowardly aAd cruel. They were tried in 
danger, and found wanting. They fled before the 
Moors, and once, when a lion broke out of his den, 
they ran and crouched in an unseemly hiding-place. 
They knew that they were despised, and took counsel 
how they might be avenged. They parted from 
their father-in-law ‘with many signs of love, and set 
forth on a journey with Dona Elvira and ‘Dona Sol. 
Ill a solitary place the bridegrooms seized their 
brides, stripped them, scourged them, and departed, 
leaving tKem for dead. But one of the house of 
Bivar, suspecting foul play, had followed the travel- 
lers in disguise. The ladies were brought back safe 
to the house of their father. Complaint was made 
to the king. It was adjudged by the Cortes that the 
dower given by the Cid should be returned, and that 
the heirs of Carrion together with one of their 
kindred should do battle against three knights of the 
party of the Cid. The guilty youths would have 
declined the combat ; but all their shifts were vain. 
They were vanquished in the lists, and for ever dis- 
graced, while their injured wives were sought in 
marriage by great princes.' • 

^ Mariana, lib. x. cap. 4. * 
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Some Suanish writers have laboured to show, by 
an examination of dates and circumstances, that this 
story is untrue. Such confutatibn was surely not 
needed; for the narrative is on the face of it a 
romance. How it found its way into Mariana’s 
history is quite clear. He acknowledges his obliga- 
tions to the ancient chronicles ; and had doubtless 
before him the Cronica del famoso Cavallero Cid 
Euy Diez Campeador,” which had been j)rinted as 
early as the year 1552. He little suspected that all 
the most striking passages in this chronicle were 
copied from a poem of the twelfth century, a poem 
of which the language and versification had long 
been obsolete, but which glowed with no common 
portion of the fire of the Iliad. Yet such was the 
fact. More than a century and a half after the 
death of IMariana, this venerable ballad, of which one 
imperfect copy on parchment, four hundred years 
old, had been preserved at Bivar, was for the first 
time printed. Then it was found that every in- 
teresting circumstance of the story of the heirs of 
Carrion was derived by the eloquent Jesuit from a 
song of which he had never heard, and which was 
composed by a minstrel whose very name had long 
been forgotten.^ 

Such, or nearly such, appears to have been the 
process by which the lost ballad-poetry of Eome was 
transformed into history. To reverse that process, 
to transform some portions of early Eoman history 

^ See the account which the story of the lords of Carrion, 
Sanchez gives of the Bivar manu- in the poem of the* Cid, has been 
script in the first volume of the translated by Mr. Frere in a 
Coieccion de Poesias Castellams manner above all praise. 
anteriores al Siglo XV, Part of 
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back into the poe’try out of which they were made, i& 
the object of this work. 

In the following poems the author speaks, not in 
his own person, but in the persons of ancien<b min- 
strels who know only what a Boman citizen, born 
three or four hundred years before the Christian 
sera, may be supposed to have known, and who are 
in nowise above the passions and prejjLidices of their 
age and nation. To these imaginary poets must be 
ascribed s8me blunders which are so obvious that it 
is unnecessary to point them out. The real blunder 
would have been to represent these old poets as 
deeply versed in general history, and studious of 
chronological accuracy. To them must also be attri- 
buted the illiberal sneers at the Grreeks, the furious 
party-spirit, the contempt for the arts of peace, the 
love of war for its own sake, the ungenerous exulta- 
^on over the vanquished, which the reader will 
sometimes observe. To portray a Roman of the age 
of* CamillTis or Curius as superior to national anti- 
pathies, as mourning over the devastation and 
slaughter by which empire and triumphs were to 
be won, as looking on human suffering with the sym- 
pathy of Howard, or as treating conquered enemies 
with the delicacy of the Black Prince, would be to 
violate all dramatic propriety. The old Romans had 
some great virtues, fortitude, temperance, veracity, 
spirit to resist oppression, respect for legitimate 
authority, fidelity in the observing of contracts, 
disinterestedness, ardent patriotism ; but Christian 
charity and chivalrous generosity were alike unknown 
to them. , 

It would have been obviously improper V> noimic 
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the manner of any particular age or country. Some- 
thing has been borrowed, however, from our own old 
ballads, and more from Sir Waltei* Scott, the great 
restorer of our ballaii-poetry. To the Iliad still 
greater obligations axe due; and those obligations 
have been contracted with the less hesitation, be- 
cause there is reason to beHeve that some of the old 
Latin minstrels really had recourse to that inex- 
haustible store of poetical images. 

It would have been easy to swell this little volume 
to a very considerable bulk, by appending notes filled 
with quotations ; but to a learned reader such notes 
are not necessary; for an unlearned reader they 
would have little interest ; and the judgment passed 
both by the learned and by the unlearned on a work 
of the imagination will always depend much more on 
the general character and spirit of such a work than 
on minute details. 
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U'here can be little doubt that among those parts of 
€arly Roman history which had a poetical origin was 
the legend of Horatius Codes. We have several 
versions of the story, and these versions differ from 
each other in points of no small importance. Poly- 
bius, there is reason to believe, heard the tale recited 
over the remains of some Consul or Praetor descended 
from the old Horatian patricians ; for he introduces 
it as a specimen of the narratives with which the 
Romans were in the habit of embellishing their 
funeral cvratory. It is remarkable that, according 
to him, Horatius defended the bridge alone, and 
perished in the waters. According to the chronicles 
which Livy and Dionysius followed, Horatius had two 
companions, ^am safe to shore and was loaded with 
honours and rewards. 

These discrepancies are easily explained. Our 
own literature, indeed, will furnish an exact parallel 
to what may have taken place at Rome. It is highly 
probable that the memory of the war of Porsena 
was preserved by compositions much resembling the 
two ballads which stand first in the Relics of Ancient 
English Poetry. In both those ballads the English, 
commanded by the Percy, fight with the Scots, 
commanded by the Douglas. In one of the b^ads 
the Douglas is killed by a nameless English archer, 
and the Percy by a Scottish spearman ; in the other, 
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the Percy slays the Douglas in single combat, and is 
himself tnade prisoner. In the former, Sir Hugh 
Montgomery is shot through the heart by a Northum- 
brian |iowman ; in the latter he is taken and ex- 
changed for the Percy. Yet both the ballads relate 
to the same event, and that an event which probably 
took place within the memory of persons who were 
alive when both the ballads were made. One of the 
minstrels says; 

‘‘ Old men that knowen the grounde well yenoughe 
Call it the battell of Otterburn : 

At Otterburn began this spume 
Upon a monnyn day. 

Ther was the dougghte Doglas slean : 

The Perse never went away.” 

The other poet sums up the event in the following 
lines : , 

** Thys fraye bygan at Otterbome 
Bytwene the nyghte and the day : 

Ther the Dowglas lost hys lyfe, 

And the Percy was lede away.” 

It is by no means unlikely that there were two* 
old Roman lays about the defence of the bridge 
and that, while the story which Livy has transmitted 
to us was preferred by the multitude, the other,, 
which ascribed the whole glory to Horatius alone,, 
may have been the favourite with the Horatian 
house. 

The following ballad is supposed to have been 
made about a hundred and twenty years after the 
war which it celebrates, and just before the taking 
of Rome by the Gauls. The author seems to have 
been an honest citizen, proud of the military glory 
of his country, sick of the disputes of factions, and 
much given to pining after good old times which 
had never really existed. The allusion, however, to 
the nartial manner in which the public lands were 
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allotted could proceed only from a plebeian ; and the 
allusion to the fraudulent sale of spoils marks the 
date of the poem, and shows that the poet shared 
in the general discontent with which the proceedings 
of Camillus, after the taking of Veii, were regarded. 

The penultimate syllable of the name Porsena 
has been shortened in spite of the authority of 
Niebuhr, who pronounces, without assigning any 
ground for his opinion, that Martial Was guilty of a 
decided blunder in the line, 

“ Hanc spectaro manum Porsena non potuit.’' 

It is not easy to understand how any modern scholar, 
whatever his attainments may be, — and those of 
Niebuhr were undoubtedly immense, — can venture 
to pronounce that Martial did not know the quantity 
of a word which he must have uttered and heard 
littered a hundred times before he left school. 
Niebuhr seems also to have forgotten that Martial 
has fellow-culprits to keep him in countenance. 
Horace has committed the same decided blunder ; 
for he gives us, as a pure iambic line, 

“ Minacis aut Etrusca Porsense manus.” 

Silius Italicus has repeatedly offended in the same 
way, as when he says, 

‘‘ Cernitur effugiens ardentem Porsena dextram : ” 
and again, 

‘‘ Oinsinum vulgns, cum, Porsena magne, jubebas/' 

A modem writer may be content to err in such 
company. 

Niebuhr’s supposition that each of the three 
defenders of the bridge was the representative of 
one of the’ three patrician tribes is both ingenious 
and probable, and has been adopted in the following 
poem. • 


VOL. IV 
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t 
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HORATIUS. 


A LAY MADE ABOUT THE YEAR OP THE CITY CCCLX. 


I. 

PORSENA of Clusium 
By the Nine Grods he swore 
That the great house of Tarquin 
Should suffer wrong no more. 

By the Nine Gods he swore it. 

And named a trysting day^ 

And bade his messengers ride forth, 
East and west and south and north, 
To summon his array. 


II. 

East and west and south and north 
The messengers ride fast, 

And town and tower and cottage 
Have heard the trumpet’s blast. 
Shame on the false Etruscan 
Who lingers in his home, 
n Porsena of Clusium 
Is on the march for Rome. 
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in. 

The horsepien and the footmen 
Are pouring in amain 
From many a stately market-place ; 

From many a fruitful plain ; 

From many a lonely hamlet, 

Which, hid by beech and pine, 

Like an eagle’s nest, hangs on.the crest 
Of purple Apennine ; 

m 

IV. 

From lordly Volaterras, 

Where scowls the far-famed hold 
Piled by the hands of giants 
For godlike kings of old ; 

From seagirt Populonia 

Whose sentinels descry . 

Sardinia’s snowy mountain-tops 
Fringing the southern sky ; 

V- 

From the pi^ud mart of Pisse, 

Quegn of the western waves^ 

Where ride Massilia’s triremes 
Heavy with fair-haired slaves ; 

From where sweet Clanis wanders 

Through corn and vines and flowers ; 
From where Cortona lifts to heaven 
Her diadem of towers. 


VI. 

Tall are the oaks whose acorns 

Drop in dark Auser’s rill ; , 

Fat are the stags that champ the boughs 
Of the Ciminian hill ; 

Q 2 
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Beyond all streams Clitumnus 
Is to the herdsman dear ; 

Best of all P09I8 the fowler loves 
The great Volsinian mere. 

VII. 

But now no stroke of woodman 
Is heard by Auser’s rill ; 

No hunter tracks the stag’s green ,path 
Up the Ciminian hill ; ' 

Un watched along Clitumnus 
Grazes the milk-white steer ; 

Unharmed the water fowl may dip 
In the Volsinian mere. 


vm. 

<7 

The harvests of Arretium, 

This year, old men shall reap ; 

This year, young boys in Umbro 
ShaU plunge the struggling sheep ; 
And in the vats of Luna, 

This year, the must shall foam 
Round the white feet of laughing girls 
Whose sires have marched to Rome. 


IX. 

There be thirty chosen prophets. 

The wisest of the land. 

Who alway by Lars Porsena 
Both morn and evening stand : 
Evening and morn the Thirty 
Have turned the verses o’er, 
Traced from the right on linen white 
By mighty seers of yore. 
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X. 

And with one voice the Thirty 
Have their glad answer given : 
Gro forth, go forth, tars Porsena ; 
Go forth, beloved of Heaven ; 
Go, and return in *glory 
To Clusium’s royal dome ; 

And hang round Nurscia’s altars 
The golden shields of Rome.” 

* 

* XI. 

And now hath every city 
Sent up her tale of men ; 

The foot are fourscore thousand, 

• The horse are thousands ten. 
Before the gates of Sutrium 
Is met the great array. 

A proud man was Lars Porsena 
Upon the try sting day. 


* xn. 

For all the Etruscan armies 
Were ranged beneath his eye. 

And many a banished Roman, 

And many a stout ally ; 

And with a mighty following 
To join the muster came 

The Tusculan Mamilius, 

Prince of the Latian name. 

XIII. 

But by the yellow Tiber 
Was tumult and affright: 

From all the spacious champaign 
To Rome men took their flight. 
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A mile around the city. 

The* throng stopped up the ways ; 
A fearful sight it was to see > 

Through two long nights and days. 


XIV. 

For aged folks on crutches, 

And women great with child, 

And mothers sobbing over babes 
That clung to them and Smiled, 

And sick men borne in litters 
High on the necks of slaves, 

And troops of sun-burned husbandmen 
With reaping-hooks and staves, 


XV. 

And droves of mules and asses 
Laden with skins of wine. 

And endless flocks of goats and sheep, 
And endless herds of kine, 

And endless trains of waggons 
That creaked beneath the weight 
Of corn-sacks and of household goods, 
Choked every roaring gate. 

XVI. 

Now, from the rock Tarpeian, 

Could the wan burghers spy 
The line of blazing villages 
Red in the midnight sky. 

The Fathers of the City, 

They sat all night and day. 

For eveiy* hour some horseman came 
With tidings of dismay. 
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XVII. 

To eastward and to westward 

Have ^read the Tuscan bands ; 

Nor house, nor fence, nor dovecote « 

In Crustumerium stands. 

Verbenna down to* Ostia 
Hath wasted all the plain ; 

Astur hath stormed Janiculum, 

And the stout guards are slain. 

XVIII. 

I wis, in all the Senate, 

There was no heart so bold, 

But sore it ached, and fast it beat, 

• When that ill news was told. 

Forthwith up rose the Consul, 

Up rose •the Fathers all ; 

In haste they girded up their gowns, 

And hied them to the wall. 

• XIX. 

They held a council standing. 

Before the Kiver-Gate ; 

Short? time was there, ye well may guess, 
For musing or debate. 

Out spake the Consul roundly : 

“ The bridge must straight go down ; 
For, since Janiculum is lost. 

Nought else can save the town.” 


XX. 

Jpst then a scout came flying, 

All wild with haste and fear : 
To arms ! to arms ! Sir Consul : 
Lars Porsena is here.” 
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On the low hills to westward 
The Consul fixed his eye, 

And saw the swarthy storm of dust 
Rise fast along the sky. 


xx:. 

And nearer fast and nearer 

Doth the red whirlwind come ; 

And louder still and still more loud, 
From underneath that rolling cloud, 

Is heard the trumpet’s war-note proud, 
The trampling, and the hum. 

And plainly and more plainly 

Now through the gloom appears, 
Far to left and far to right, 

In broken gleams of dark-blue light. 
The long array of helmets bright, 

The long array of spears. 

XXII. 

And plainly and more plainly, 

Above that glimmering line. 

Now might ye see the banners 
Of twelve fair cities shine ; 

But the banner of proud Clusium 
Was highest of them all, 

The terror of the Umbrian, 

The terror of the Gaul. 

XXIII. 

And plainly and more plainly 
Now might the burghers know. 

By port and vest, by horse and crest. 
Each warlike LucumoJ 
There Cilnius of Arretium 
On his fleet roan was seen ; 
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And Astur of the four-fold shield, 

Grirt with the brand none else may wield, 
Tolumnius with the belt of gold, 

And dark Verbenna frojn the hold 
By reedy Thrasymene ♦ 

XXIV. 

Fast by the royal standard, 

O’erlooking all the war, * 

Lars Porsena of Clusium 
Sat in his* ivory car. 

By the right wheel rode Mamilius, 

Prince of the Latian name ; 

\nd by the left false Sextus, 

That wrought the deed of shame. 

• XXV. 

But when the face of Sextus * 

Was seen among the foes, 

A yell that rent the firmament 
From all the town arose. 

On the house-tops was no woman 
But spat inwards him and hissed, 

No chi]^ but screamed out curses, 

And shook its little fist. 

XXVI. 

But the ConsuFs brow was sad, 

And the Consul’s speech was low. 

And darkly looked he at the wall. 

And darkly at the foe. 

Their van will be upon us 
Before the bridge goes down ; 

And if they once may win the bridge, 
What hope to save the town ? ” # 
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XXVII. 

Then out spake brave Horatius 
The Captain of the Gate'-^ 

To every man upon this earth 
Death cometh soon or late. 

And how can man 'die better 
Than facing fearful odds. 

For the ashes of his fathers, 

And 'the temples of his Gods, 

XXVllI. 

“ And for the tender mother 
Who dandled him to rest, 

And for the wife who nurses 
His baby at her breast, 

And for the holy maidens 
Who feed the eternal flame, 

To, save them from false Sextus 
That wrought the deed of shame ? 

XXIX. 

Hew down the bridge, Sir Consul, 
With all the speed ye may ; 

I, with two more to help me, • 

Will hold the foe in play. 

In yon strait path a thousand 
May well be stopped by three. 

Now who will stand on either hand. 
And keep the bridge with me ? ’’ 

XXX. 

Then out spake Spurius Lartius ; 

A Ramnian proud was he : 

Lo, I will stand at thy right hand, 
V. And keep the bridge with thee.” 
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And out spake strong Herminius^; 

Of Titian blood was he : 

“ I will abide on thy left side, 

And keep the bridge •with thee.” 


XXXI. 

Horatius,” quoth the Consul, 

As thou sayest, so let it be/’ 

And straight against that great array 
Forth went the dauntless Three. 
For Eomans in Rome’s quarrel 
Spared neither land nor gold, 

Nor son nor wife, nor limb nor life, 
In the brave days of old. 


• XXXII. 

Then none was for a party ; 

Then all were for the state ; 

Then the great man helped the poor, 
And the poor man loved the great : 
Then lands were fairly portioned ; 

Then spoils were fairly sold : 

The R(^ans. were Kke brothers 
In the brave days of old. 


xxxni. 

Now Roman is to Roman 
More hateful than a foe, 

And the Tribunes beard the high, 

And the Fathers grind the low. 

As wax hot in faction. 

In battle we wax cold : 

Wherefore men fight not as they fought 
In the brave days of old. • 
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XXXIV. 

Now while the Three were 'tightening 
Their harness on their backs, 

The Consul was the foremost man 
To take in hand an axe : 

And Fathers mixed with Commons 
Seized hatchet, bar, and crow, 

And smote upon the planks above. 
And loosed the props below. 


XXXV. 

Meanwhile the Tuscan army. 

Eight glorious to behold. 

Come flashing back the noonday light, 
Eank behind rank, like surges bright 
Of a broad sea of gold. 

Four hundred trumpets sounded 
A peal of warlike glee, 

As that great host, with measured tread. 
And spears advanced, and ensigns spread, 
Kolled slowly towards the bridge’s head. 
Where stood the dauntless Three. 


XXXVI. 

The Three stood calm and silent, 

And looked upon the foes, 

And a great shout of laughter 
From all the vanguard rose : 

And forth three chiefs came spurring 
Before that deep array ; 

To earth they sprang, their swords they drew, 
And lifted high their shields, and flew 
To win the narrow way ; 
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xxxvn. 

Aunus from green Tifepmm, 

Lord of the Hill of Vines ; • 

And Seins, whose ejght hundred slaves 
Sicken in Ilva’s mines ; 

And Picus, long to Clusium 
Vassal in peace and war, 

Who led to fight his Umbrian 'powers 
From that grey crag where, girt with towers, 
The fortress of Nequinum lowers 
O’er the pale waves of Nar. 


, XXXVIII. 

Stout Lartius hurled down Aunus 
Into the'stream beneath ; 
Herminius struck at Seius, • 

And clove him to the teeth ; 

At Picus brave Horatius 
•Darted one fiery thrust ; 

And the proud Umbrian’s gilded arms 
Clashed in the bloody dust. 


XXXIX. 

Then Ocnus of Falerii 

Rushed on the Roman Three ; 

And Lausulus of Urgo, 

The rover of the sea ; 

And Aruns of Volsinium, 

Who slew the great wild boar. 

The great wild boar that had his den 
Amidst the reeds of Cosa’s fen, 

And wasted fields, and slaughtered menj 
Along Albinia’s shore. • 
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XL. 

c 

Herminius smote down Aruns : 

Lartius laid Ocnus low : 

Right to the hearh^of Lausulns 
Horatius sent a blow. 

Lie there,” he cried, fell pirate ! 

No more, aghast and pale, 

From Ostia’s walls the crowd shall mark 
The track of thy destroying bark. 

No more Campania’s hinds shall fly 
To woods and caverns when they spy 
Thy thrice accursed sail.” 


XLI. 

I 

But now no sound of laughter 
Was heard among the foes. 

A wild and wrathful clamour 
From all the vanguard rose. 

Six spears’ lengths from the entrance 
Halted that deep array, 

And for a space no man cafne forth 
To win the narrow way. 


XLII. 

But hark ! the cry is Astur : 

And lo ! the ranks divide ; 

And the great Lord of Luna 
Comes with his stately stride. 
Upon his ample shoulders 

Clangs loud the four-fold shield, 
And in his hand he shakes the brand 
Which none but he can vie Id. 
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xLin. 

He smiled on those bold Romans 
A smile serene and high ; 

He eyed the flinching Tuscans, 
And scorn was in his eye. 
Quoth he, The she-wolFs litter 
Stand savagely at bay : . 

But will ye dare to follow. 

If Astur clears the way ? ” 


XLIV. 

Tflen, whirling up his broadsword 
With both hands to the height. 

He rushed Against Horatius, 

And smote with all his might. * 

With shield and blade Horatius 
Right deftly turned the blow. 

Tire blow, though turned, came yet too nigh ; 
It missed his helm, but gashed his thigh : 
The Tuscan^ raised a joyful cry 
To see the red blood flow. 


XLV. 

He reeled, and on Herminius 
He leaned one breathing-space ; 

Then, like a wild cat mad with wounds, 
Sprang right at Astur’s face. 

Through teeth, and skull, and helmet 
So fierce a thrust he sped. 

The good sword stood a hand-breadth our 
Behind the Tuscan’s head. ^ 
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^ XLVI. 

And the great Lord of Luna 
Fell at that deadly stroke, 

'As falls on. Mount Alvernus 
A thunder smitten oak. 

Far o’er the crashing forest 
The giant arms lie spread ; 

And the pale augurs, muttering low, 

Graze on the blasted head. 

XLVII. 

On Astur’s throat Horatius 
Fight firmly pressed his heel, 

And thrice and four times tugged amain. 
Ere he wrenched out the steel. 

And see,” he cried, the welcome, 

Fair guests, that waits you here ! 

What noble Lucumo cpmes next 
To taste our Eoman cheer ? ” 

XLVIII. 

But at his haughty challenge 
A sullen murmur ran, 

Mingled of wrath, and shapae, and dread. 
Along that glittering van. 

There lacked not men of prowess, 

Nor men of lordly race ; 

For all Etruria’s noblest 
Were round the fatal place. 

XLIX. 

But all Etruria’s noblest 

Felt their hearts sink to see 

On the earth the bloody corpses, 

Tn the path the dauntless Three : 
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And, from the ghastly entrance , 
Where those bold Romans stood, 

All shrank^ like boys who unaware, 
Ranging the woods to start a hare. 
Come to the mouth of the dark lair 
Where, growling low, a fierce old bear 
Lies amidst bones and blood. 


L. 

Was none who would be foremost 
To lead such dire attack : 

But those behind cried Forward ! ^ 
And those before cried Back ! ” 
And backward now and forward 
Wavers the deep array ; 

And on the tossing sea of steel, 

To and fro the standards reel ; 

And the victorious trumpet-peal • 
Dies fitfully away. 


• LI. 

Yet one man for one moment 
Strode out^before the crowd ; 

Well kitown was he to all the Three, 
And they gave him greeting loud. 
Now welcome, welcome, Sextus ! 
Now welcome to thy home ! 

Why dost thou stay, and turn away ? 
Here lies the road to Rome.” 


Ln. 

Thripe looked he at the city ; 

Thrice looked he at the dead ; 
And thrice came on in fury. 

And thrice turned back in dread ; 
VOL. IV. R 
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And, white with fear and hatred, 
Scowled at the narrow way 
Where, wallowing in a pool of blood, 
The bravest Tuscans lay* 


Lm. 

But meanwhile axe and lever 
Have manfully been plied ; 

And now the bridge hangs tottering 
Above the boiling tide.* 

“ Come back, come back, Horatius ! ” 
Loud cried the Fathers all. 

Back, Lartius ! back, Herminius ! 
Back, ere the ruin fall ! ’’ 


LIV. 

Back darted Spurius Lartius ; 

Herminius darted back : 

And, as they passed, beneath their feet 
They felt the timbers crack. 

But when they turned their faces. 

And on the farther shore 
Saw brave Horatius stand alone ^ 

They would have crossed once more. 


LV. 

But with a crash like thunder 
Fell every loosened beam, 

And, like a dam, the mighty wreck 
Lay right athwart the stream : 
And a long shout of triumph 
Bose from the walls of Borne, 

As to the highest turret-tops 
'"Was splashed the yellow foam. 
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LVI. 

And, like a horse unbroken 
When first he feels the rein. 

The furious river struggled hard, • 
And tossed his tawny mane. 

And burst the curB and bounded, 
Kejoicing to be free. 

And whirling down, in fierce career, 
Battlement, and plank, and phsr. 
Rushed headlong to the sea. 

LVIT. 

Alone stood brave Horatius, 

But constant still in mind ; 

Thrice thirty thousand foes before. 
And the broad flood behind. 

Down with him ! ” cried false Sextus 
With a smile on his pale face. • 
Now yield thee,” cried Lars Porsena 
“ Now yield thee to our grace.” 


Round turned he, as not deigning 
Thc|pe craven ranks to see ; . 

Nought spake he to Lars Porsena^ 
To Sextus nought spake he ; 

But he saw on Palatinus 

The white porch of his home ; 
And he spake to the noble river 
That rolls by the towers of Rome. 


LIX. 

‘‘ Qh, Tiber ! father Tiber ! 

To whom the Romans pray, 

A Roman’s life, a Roman’s arms. 
Take thou in charge this day ! ” 
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So he spake, and speaking sheathed 
The good sword by his side, 

And with his harness on back. 
Plunged headlong in the tide. 


LX. 

No soiyid of joy or sorrow 

Was heard from either bank ; 

But friends and foes in dumb surprise. 
With parted lips and straining eyes. 
Stood gazing where he sank ; 

And when above the surges 
They saw his crest appear. 

All Rome sent forth a rapturous cry, 
And even the ranks of Tuscany 
Could scarce forbear to^ cheer. 


LXI. 

But fiercely ran the current, 

Swollen high by months of rain : 
And fast his blood was flowing ; 

And he was sore in pain. 

And heavy with his armour, 

And spent with changing blows : 
And oft they thought him sinking. 
But still again he rose. 


LXII. 

Never, I ween, did swimmer, 

In such an evil case, 

.Struggle through such a raging flood 
Safe to the landing place : 
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But his limbs were borne up bijively 
By the brave heart within, 

And our good father Tiber 

Bare bravely up his ’chin. ^ ^ 

. L3HII. 

Curse on him ! ” quoth false Sextus ; 

Will not the villain drown ? 

But for this stay, ere close of day 
We should have sacked the town ! ” 
Heaven help him ! quoth Lars Porsena^ 
“ And bring him safe to shore ; 

For such a gallant feat of arms 
Was never seen before.” 

LXIV. 

And now h^ feels the bottom ; 

Now on dry earth he stands ; • 

Now round him throng the Fathers ; 

To press his gory hands ; 

Aijd now, with shouts and clapping, 

And noise of weeping loud. 

He enters through the Kiver-G-ate, 

Borne by*the joyous crowd. 

* LXV. 

They gave him of the corn-land, 

That was of public right, 

As much as two strong oxen 

Could plough from mom till night ; 

* “ Our ladye bare upp her chinne.” 

BaUad of ChUde Waters, 

“ Never heavier man and horse 

•Stemmed a midnight torrent’s force ; 

***♦*» 

Yet, through good heart and our Lady’s grace, * 

At length he gained the landing place.” 0 

Lay of the Last Minstrelt I. 
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And they made a molten image. 
And' set it up on high, 

And there it stands unto this day 
To witness if *I lie. 


LXVI. 

It stands in the Comitium, 

Plain dfor all folk to see ; 

Horatius in his harness, 

. Halting upon one knee r 
And underneath is written, 

In letters all of gold, 

How valiantly he kept the bridge 
In the brave days of old. 

LXVII. 

And still his name sounds stirring 
Unto the men of Rome, 

As the trumpet-blast that cries to them 
To charge the Volscian home ; 

And wives still pray to Juno 
For boys with hearts as j^old 
As his who kept the bridge so well 
In the brave days of dd. 

LXVIII. 

And in the nights of winter. 

When the cold north winds lilow. 

And the long howling of the wolves 
Is heard amidst the snow ; 

When round the lonely cottage 
Roars loud the tempest’s din, 

And the good logs of Algidus 
^Roar louder yet within ; 
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LXIX* 

When the oldest cask is opened*. 

And th^ largest lamp is lit ; 

When the chestnuts glow in the embers. 
And the kid turns on the spit ; * 

When young and gld in circle 
Around the firebrands close ; 

When the girls are weaving baskets, 

And the lads are shaping bows ; 

^ LXX. 

When the goodman mends his armour, 
And trims his helmet’s plume ; 

When the goodwife’s shuttle merrily 
^ Groes flashing through the loom ; 

With weeping and with laughter 
Still is tjie story told. 

How well Horatius kept the bridgp 
In the brave days of old. 
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THE BATTLE OF THE LAKE KEGILLUS. 


The following poem is supposed to’have been produced 
about ninety years after the lay of Horatius. Some 
persons mentioned in the lay of Horatius make their 
appearance again, and some appellations and epithets 
used in the lay of Horatius have been nurposely 
repeated : for, in an age of ballad-poetry, it scarcely 
ever fails to happen, that certain phrases come to be 
appropriated to certain men and things, and are 
regularly Applied to those men and things by every 
minstrel. Thus we find^ both in the Homeric poems 
and in Hesiod, ySw; ^ lApaKk'qslrj, irspiKXvros \ 

^ StUKTOpOS ^ ApyBl(f>6vT7}S^ ETrTaTTvXos 

svsfc rjvKopoLo, Thus, too, in our own 
national songs, Douglas is almost always the doughty 
Douglas ; England is merry England % all the gold 
is red ; and all the ladies are gay. 

The principal distinction between the lay of 
Horatius and the lay of the Lake Eegillus is vthat 
the former is meant to be purely Koman, while the 
latter, though national in its general spirit, has a 
slight tincture of Greek learning and of Greek 
superstition. The story of the Tarquins, as it has 
come down to us, appears to have been compiled 
from the works of several popular poets ; and one, 
at least, of those poets appears to have visited the 
Greek colonies in Italy, if not Greece itself, and to 
have had^pome acquaintance with the works of Homer 
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and Herodotus. ‘Many of the most striking ad- 
ventures of the house of Tarquin, befbre Lucretia 
makes her appearajice, have a Greek character. The 
Tarquins themselves are represented as Corinthian 
nobles of the great house of the Bacchiadae, 8riven 
from their country by the tyranny of that Cypselus, 
the tale of whose strange escape Herodotus has re- 
lated with incomparable simplicity and liveliness.^ 
Livy and Dionysius tell us that, when Tarquin the 
Proud was asked what was the best mode of governing 
a conquered city, he* replied only by beating down 
with his staff all the tallest poppies in his garden.^ 
This is exactly what Herodotus, in the passage to 
which reference has already been made, relates of 
the counsel given to Periander, the son of Cypselus. 
The stratagem by which the town of Gabii is brought 
under the power of the Tarquins is, again, obviously 
copied from Herodotjas.® The embassy of the young 
Tarquins to the oracle at Delphi is just suqJi a story 
as would be told by a poet whose head was full of 
the Greek mythology ; and the ambiguous answer 
returned by Apollo is in the exact style of the pro- 
phe*cies which, according to Herodotus, lured Croesus 
to destruction. Then the character of the narrative 
changes. From the*first mention of Lucretia to the 
retreat of Por^ena nothing seems to be borrowed 
from foreign sources. The villany of Sextus, the 
suicide of his victim, the revolution, the death of 
the stos of Brutus, the defence of the bridge, 
Mucius burning his hand,^ Cloelia swimming through 
Tiber, seem to be all strictly Eoman. But when we 
have done with the Tuscan war, and enter upon the 

* Herodotus, v. 92. Livy, i. hundred and twenty years ap), 

34. Dionysius, iii. 46. to prove that the story of Mucius 

" Livy, i. 64. Dionysius, iv. was of Greek origin ; but he was 
66. signally confuted by the Abb6 

* Herodotus, iii. 164. Livy, Sallier. See the Mhnenreg de 

i. 63. rAoadimie des InBoripiions^ vi. 

* M. de Pouilly attempted, a 27, 66, ^ 
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war with the Latines, we are again struck by the 
Greek air of the story. The Battle of the Lake 
Eegillus is in all respects a Homeric battle, except 
that the combatants ride astride on their horses, in- 
stead' of driving chariots. The mass of fighting men 
is hardly mentioned. ']j||he leaders single each other 
out, and engage hand to hand.' The great object of 
the warriors on both sides is, as in the Iliad, to obtain 
possession of the spoils and bodies of the slain ; and 
several circumstances are related which forcibly 
remind us of the great slaughter round the corpses 
of Sarpedon and Patroclus. 

But there is one circumstance which deserves 
especial notice. Both the war of Troy and the war 
of Eegillus were caused by the licentious passions of 
young princes, who were therefore peculiarly bound 
not to be sparing of their own persons in the day of 
battle. Now the conduct of Sextus at Eegillus, 'as 
described by Livy, so exactly resembles that of Paris, 
as described at the beginning of the third book of 
the Iliad, that it is difficult to believe the resem- 
blance accidental. Paris appears before the Trojan 
ranks, defying the bravest Greek to encounter him. 

Tp(i)friv flip Trpoixa\il^EV *A\i^avdpoc Oeondiifc, 

. . . . ' Apyeitav irpoKaXli^o irayrac apiaTOVQ, 

avTijoLov pLa^^iaaffdaL kv alvy hrfioTrjTV, 

Livy introduces Sextus in a similar manner : Fero- 
cem juvenem Tarquinium, ostentantem se in prima 
exsulum acie.” Menelaus rushes to meet Paris. A 
Eoman noble, eager for vengeance, spurs his horse 
towards Sextus. Both the guilty princes are in- 
stantly terror-stricken : 

Tov 3 * u}Q oZy eyoTjffey *A\e£ayBpoc dcoetSrjg 
iy TTpopd^oKfi <l>avivraf KareTrXijyri <^iXov ^TOp* 
d\p erdpwy eic edyos iya^ero Kfjp* dXteivttfy. 

Tarquinius,” says iivy, retro in agmen suorum 
infensot.cessit hosti.” If this be a fortuitous coin- 
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cidence, it is one of the most extraordinary in 
literature. 

In the following poem, therefore, images and 
incidents have been borrowed, *not merely without 
scruple, but on principle, from the incomparable 
battle-pieces of Horner. • 

The popular belief at Eome, from an early period, 
seems to have been that the event of the great day 
of Regillus was decided by supernat^ural agency. 
Castor and Pollux, it was said, had fought, armed 
and mounted, at the head of the legions of the 
commonwealth, and had afterwards carried the 
news of the victory with incredible speed to the 
city. The well in the Forum at which they had 
alighted was pointed out. Near the well rose their 
ancient terftple. A great festival was kept to their 
hqipour on the Ides of Quintilis, supposed to be the 
anniversary of the battle; and on that day sump- 
tuous sacrifices were offered to them at the public 
charge. One spot on the margin of Lake Regillus 
was regarded during many ages with superstitious 
awe^ A mark, resembling in shape a horse’s hoof, 
was discernible in the volcanic rock ; and this mark 
was believed to have been made by one of the celes- 
tial chargers. • 

How the legend originated cannot now be ascer- 
tained : but we may easily imagine several ways in 
which it might have originated; nor is it at all 
necessary to suppose, with Julius Frontinus, that two 
young men were dressed up by the Dictator to per- 
sonate the sons of Leda. It is probable that Livy 
is correct when he says that the Roman general, in 
the hour of peril, vowed a temple to Castor. If so, 
nothing could be more natural than that the multi- 
tude should-ascribe the victory to the favour of the 
Twin G-ods. When such was the prevailing sentiment, 
any man who chose to declare that, in the midst of 
the confusion and slaughter, he had seen two^odlike 
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forms on white horses scattering the Latines, would 
find ready credence. We know, indeed, that, in 
modem times,> a very similar story actually found 
credence among a people much more civilised than 
the Romans of the fifth century before Christ. A 
chaplain of Cortes, writing about thirty years after 
the conquest of Mexico, in an age of printing presses, 
libraries, universities, scholars, logicians, jurists, and 
statesmen, had the face to assert that, in one engage- 
ment against the Indians, Saint James had appeared 
on a grey horse at the head o£ the Castilian adven- 
turers. Many of those adventurers were living when 
this lie was printed. One of them, honest Bernal 
Diaz, wrote an account of the expedition. He had 
the evidence of his own senses against the legend ; 
but he seems to have distrusted even the evidence 
of his own senses. He says that he was in the battle, 
and that he saw a grey horse with a man on his back, 
but that the man was, to hi^ thinking, Francesco de 
Morla, and not the ever-blessed apostle Saint James. 
‘‘ Nevertheless,” Bernal adds, “ it may be that the 
person on the grey horse was the glorious apostle 
Saint James, and that I, sinner that I am,' was 
unworthy to see him.” The Romans of the age of 
Cincinnatus were probably quite as credulous as the 
Spanish subjects of Charles the Fifth. It is there- 
fore conceivable that the appearance of Castor and 
Pollux may have become an article of faith before 
the generation which had fought at Eegilltis had 
passed away. Nor could anything be more natural 
than that the poets of the next age should embellish 
this story, and make the celestial horsemen bear the 
tidings of victory to Rome. 

Many years after the temple of the Twin Grods 
had been built in the Forum, an important addition 
was made to the ceremonial by which the state 
anhually testified its gratitude for their protection. 
Quintifc Fabius and Publius Decius were elected 
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Censors at a momentous crisis. It had become abso- 
lutely necessary that the classification of the citizens 
should be revised. ^ On that classification depended 
the distribution of political power. Party-spirit ran 
high ; and the republic seemed to be in danger of 
falling under the dopiiniont either of a narrow oli- 
garchy or of an ignorant and head-strong rabble. 
Under such circumstances, the most illustrious patri- 
cian and the most illustrious plebeian of the age were 
entrusted with the office of arbitrating between the 
angry factions ; and .they performed their arduous 
task to the satisfaction of all honest and reasonable 
men. 

One of their reforms was a remodelling of the 
equestrian order ; and, having effected this reform, 
they determined to give their work a sanction derived 
from religion. In the chivalrous societies of modern 
tiihes, societies whiclj have much more than may at 
first sight appear in common with the equestrian 
order of Eome, it has been usual to invoke the 
special protection of some Saint, and to observe his 
day with peculiar solemnity. Thus the Companions 
of tBe Garter wear the image of St. George depend- 
ing from their collars, and meet, on great occasions, 
in St. George’s Chupel. Thus, when Lewis the 
Fourteenth ingJtituted a new order of chivalry for 
the rewarding of military merit, he commended it 
to the favour of his own glorified ancestor and patron, 
and decreed that all the members of the fraternity 
should meet at the royal palace on the feast of Saint 
Lewis, should attend the king to chapel, should hear 
mass, and should subsequently hold their great 
annual assembly. There is a considerable resem- 
blance between this rule of the order of Saint Lewis 
and the rul^ which Fabius and Decius m*ade respects 
ing the Roman knights. It was ordained that a 
grand muster and inspection of the equestrian bbdy 
should be part of the ceremonial performedf on the 
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anniversary of the battle of Regillus, in honour of 
Castor and* Pollux, the two equestrian Gods. All the 
knights, clad in purple and crowned with olive, were 
to meet at a temple. of Mars in tfie suburbs. Thence 
they Were to ride in state to the Forum, where the 
temple of the Twins stoqji. Th^s pageant was, during 
several centuries, considered as one of the most 
splendid sights of Rome, In the time of Dionysius 
the cavalcade sometimes consisted of five thousand 
horsemen, all persons of fair repute and easy for- 
tune.* 

There can be no doubt that the Censors who in- 
stituted this august ceremony acted in concert with 
the Pontiffs to whom, by the constitution of Rome, 
the superintendence of the public worship belonged ; 
and it is probable that those high religions function- 
aries were, as usual, fortunate enough to find in 
their books or traditions some warrant for the fh- 
novation^ 

The following poem is supposed to have been 
made for this great occasion. Songs, we know, were 
chanted at the religious festivals of Rome from an 
early period, indeed from so early a period, that 
some of the sacred verses were popularly ascribed to 
Numa, and were utterly unintelligible in the age of 
Augustus. In the Second Punic War a great feast 
was held in honour of Juno, and a song was sung 
in her praise. This song was extant when Livy 
wrote ; and, though exceedingly rugged and un- 
couth, seemed to him not wholly destitute of merit.^ 
A song, as we learn from Horace,® was part of the 
established ritual at the great Secular Jubilee. It 
is therefore likely that the Censors and Pontiffs, 
when they had resolved to add a grand procession of 

* See Livy, he. 46. Val. Max. chapter in .Niebuhr’s posthumous 
li. 2. Aur^ . Viet. De Viris volume, Die Censur des Q, FMus 
Illui|tribuB, 32, Dionysius, vi. und P. Decius, 

13. Plin. Hist. Nat. XV. 6. See * Livy, xawii. 87. 

also the singularly ingenious ’ Hor. Ca^en Seculare. 
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knights to the other solemnities annually performed 
on the Ides of Quintilis, would call in the aid of a 
poet. Such a poet would naturally take for his 
subject the battle of Eegillus, the appearance of the 
Twin Gods, and the institution of their festival. 
He would find abund«int materials in the ballads of 
his predecessors ; and he would make free use of the 
scanty stock of Greek learning which he had himself 
acquired. He would probably introduce some wise 
and holy Pontiff enjoining the magnificent cere- 
monial which, after *a long interval, had at length 
been adopted. If the poem succeeded, many persons 
would commit it to memory. Parts of it would be 
sung to the pipe at banquets. It would be pecu- 
liarly interesting to the great Posthumian House, 
which numbered among its many images that of the 
Dictator Aulus, the hero of EegiUus. The orator 
who, in the following generation, pronounced the 
funeral panegyric over the remains of Lucius Post- 
humius Megellus, thrice Consul, would borrow 
largely from the lay ; and thus some passages, much 
disfigured, would probably find their way into the 
chronicles which were afterwards in the hands of 
Dionysius and Livy. 

Antiquaries difiei^ widely as to the situation of 
the field of batcle. The opinion of those who sup- 
pose that the armies met near Cornufelle, between 
Frascati and the Monte Porzio, is at least plausible, 
and ha§ been followed in the poem. 

As to the details of the battle, it has not been 
thought desirable to adhere minutely to the accounts 
which have come down to us. Those accounts, in- 
deed, differ widely from each other, and, in all pro- 
bability, differ as widely from the ancienl^ poem from 
which they were originally derived. 

It is unnecessary to point put the obvious im|tar- 
tions of the Iliad, which have been purposely in- 
troduced. 
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THE 

BATTLE OF THE LAKE EEGILLUS, 

A LAY SUNG AT THE FEAST OF tJASTOR AND POLLUX 

ON THE IDES OF QUINTILIS, 

IN THE YEAR OF THE CITY CCCCLI. 


1 . 

i 

Ifo, trumpets, sound a war-note ! 

Ho, lictors, clear the way ! 

The Knights will ride, in all their pride, 
Along the streets to-day. 

To-day the doors and windows 
Are hung with garlands all. 

From Castor in the Forum, 

To Mars without the wall. 

Each Knight is robed in purple, 

With olive each is crowned ; 

A gallant war-horse under each 
Paws haughtily the ground. 

While flows the Yellow Eiver, 

While stands the Sacred Hill, 

The proud Ides of Quintilis 
Shall have such honour still. 

Gay "are the Martian Kalends ; 

December’s Nones are gay ; 

But the proud Ides, when the squadron rides, 
V Shall be Home’s whitest day. 
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II. 

Unto the Great Twin Brethren 
We keep this solemn feast. 

Swift, swift, the Great Twin Brethren 
Came splitring flPom the east. 

They came o’er wild Parthenius 
Tossing in waves of pine, 

O’er Cirrha’s dome, o’er Adria’a foam, 
O’er purple Apennine, 

From where with flutes and dances 
Their ancient mansion rings, 

In lordly Lacedaemon, 

The City of two kings. 

To where, by Lake Eegillus, 

^nder the Porcian height. 

All in the lands of Tusculum, 

Was fought the glorious flght. 


III. 

Nofr on the place of slaughter 
Are cots and sheepfolds seen, 

And rows of « vines, and fields of wheat, 
And^apple-orchards green : 

The swine crush the big acorns 
That fall from Corne’s oaks. 

Upon the turf by the Fair Fount 
The reaper’s pottage smokes. 

The fisher baits his angle ; 

The hunter twangs his bow ; 

Little they think on those strong limbs 
That moulder deep below. 

Little they think how sternly * 

That day the trumpets pealed ; 

How in the slippery swamp of blood 
Warfior and war-horse reeled ; # 

VOL, IV. S 
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How wolves came with fierce gallop, 
Arfd crows on eager wings. 

To tear the flesh of captains. 

And peck the eyes of kings ; 

*^^How thick the dead lay scattered 
Under the Porcjan height ; 

How through the gates of Tusculum 
Kaved the wild stream of flight ; 
And how the Lake Eegillus 
Bubbled with crimson foam, 

What time the Thirty Cities 
Came forth to war with Eome. 


IV. 

But, Koman, when thou standest 
Upon that holy ground. 

Look thou with heed on the dark rock 
„That girds the dark date round. 

So shalt thou see a hoof-mark 
Stamped deep into the flint : 

It was no hoof of mortal steed 
That made so strange a dint : 

There to the Grreat Twin Brethren 
Vow thou thy vows, and pray 
That they, in tempest and in fight, 
Will keep thy head alway. 


V. 

Since last the Great Twin Brethren 
Of mortal eyes were seen. 

Have years gone by an hundred 
And fourscore and thirteen. 

That* summer a Virginius 
Was Consul first in place ; 

The second was stout Aulus, 

Of the Posthumian race. 


o 



BATTLE OF THE LAKE REGILLUS. 


25 ^> 


The Herald of the Latines 
From Grabii came in state ; 

The Herald of the Latines 

Passed through Rome’s Eastern Gate : 
The Herald of the Latines 
Did in ouj Forxnai stand ; 

And there he did his office, 

A sceptre in his hand. 


VI. 

Hear, Senators and people 
Of the good town of Rome, 
The Thirty Cities charge you 
To bring the Tarquins home : 
And if ye still be stubborn, 

To work the^ Tarquins wrong, 
The Thirty Cities warn you, 

Look that your w-alls be strong, 


vu. 

Then spake the Consul Aulus, 

He spake a bitter jest : 

Once the jays sent a message 
Unto the eagle’s nest : — 

Now yield thou up thine eyrie 
Unto the carrion-kite, ' 

Or come forth valiantly, and face 
The jays in deadly fight. — 

Forth looked in wrath the eagle ; 

And carrion-kite and jay, • 
Soon as they saw his beak and claw, 
Fled screaming far away.” 

• s 2 
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" vm. 

The Herald of the Latines. 

, Hath hied him back in state : 
The Fathers of the City 
Are met in higH debatfe. 

Then spake the elder Consul, 

An ancient man and wise : 

‘‘ Now hearken, Conscript Fathers,. 

To that which I advise. 

In seasons of great peril ‘ 

’Tis good that one bear sway ; 
Then choose we a Dictator, 

Whom all men shall obey. 
Camerium knows how deeply 
The sword of Aulus bites. 

And all our city calls him 
The man of seventy .fights. 

Then let him be Dictator 

For six months and no more, 

And have a Master of the Knights,. 
And axes twenty-four.” 


IX. 

<> 

So Aulus was Dictator, 

The man of seventy fights ; 

He made -^butius Elva 

His Master of the Knights. 

On the third morn thereafter. 

At dawning of the day, 

Did Aulus and ^butius 
Set forth with their array. 
SempVonius Atratinus 

Was left in charge at home 
With boys, and with grey-headed men, 
- To keep the walls of Rome. ^ 



BATTLE OF THE LAKE REGILLUS. 


261 


Hard by the Lake Eegillus , 
Our camp was pitched at night : 
Eastward a»mile the Latines lay, 
Under the Porcian height. 

Far over hill and valley 

Their mighty ho^ was spread ; 
And with their thousand watch-fires 
The midnight sky was red. 


X. 

Up rose the golden morning 
Over the Porcian height, 

The proud Ides of Quintilis 
Marked evermore with white. 

Not without secret trouble 
Our bravest ^aw the foes ; 

For girt by threescore thousand spears, 
The thirty standards rose. 

From every warlike city 

That boasts the Latian name, 
Foredoomed to dogs and vultures, 

That gallant army came ; 

From ^etia’s purple vineyards. 

From Norba’s ancient wall, ^ 
From the white streets of Tusculuin, 
The proudest town of all ; 

From where the Witch’s Fortress 
O’erhangs the dark-blue seas ; 

From the still glassy lake that sleeps 
Beneath Aricia’s trees — 

Those trees in whose dim shadow 
The ghastly priest doth reign^ 

Th^ priest who slew the slayer, 

And shall himself be slain ; 

From the drear banks of Ufens, ^ 
Where flights of marsh-fowl play, 



1.AYS OF ANCIENT ROME. 


262 


And T:)uffaloes lie wallowing 

Through the hot summer’s day ; 

From the gigantic watch-towers, 

No work of earthly men, 

Whence Cora’s sentinels o’erlook 
The never-endihg fen ^ 

From the Laurentian jungle, 

The wild hog’s reedy home ; 

From the green steeps whence Anio leaps 
In floods of snow-white foam. 


XI. 

Aricia, Cora, Norba, 

Velitrac, with the might 
Of Setia and of Tusculum, 

Were marshalled on the right : 

The leader was Mamiliusi^ 

Prince of the Latian name ; 

Upon his head a helmet 

Of red gold shone like flame : 

High on a gallant charger 
Of dark-grey hue he rode ; 

Over his gilded armour 
A vest of purple flowed. 

Woven in the land of sunrise 

By Syria’s dark-browed daughters. 
And by. the sails of Carthage brought 
Far o’er the southern waters. 

XII. 

Lavinium and Laurentum 
Ha^ on the left their post, 

With all the banners of the marsh. 
And banners of the coast. 

Their leader was false Sextus, 

' i,' 

' TRat wroiie^ht the deed of shame 
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With restless pace and haggard face 
To his last field he came. 

Men said Jie saw strange visions 
Which none beside might see ; 

And that strange sounds were in his ears 
Which ncne might hear but he. 

A woman fair and stately, 

But pale as are the dead, 

Oft through the watches of th^ night 
Sat spinning by his bed. 

And as she plied the distalf, 

In a sweet voice and low, 

She sang of great old houses, 

And fights fought long ago. 

So spun she, and so sang she, 

•Until the east was grey, 

Then pointed to her bleeding breast, 
And shrieked, and fled away. 


XIII. 

• 

But in the centre thickest 

Were ranged the shields of foes, 

And from the centre loudest 
Thef cry of battle rose. 

There Tibur marched and Pedum 
Beneath proud Tarquin’s rule, 

And Ferentinum of the rock, 

And Grabii of the pool. 

There rode the Volscian succours ; 

There, in a dark stern ring, 

The Roman exiles gathered close 
Around the ancient king. ^ 

Though white as Mount Soracte, 

When winter nights are long. 

His bgard flowed down o’er mail and beft. 
His heart and hand were strong f 



264 


LAYS OF ANCIENT ROME. 


Under his hoary eyebrows 

Still flashed forth quenchless rage 
And, if the lance shook in h’s gripe, 
’Twas more With hate than age. 
Close at his side was Titus 
On an Apulian si^ed, ^ 

Titus, the youngest Tarquin, 

Too good for such a breed. 

XIV. 

Now on each side the leaders 
Gave signal for the charge ; 

And on each side the footmen 
Strode on with lance and targe ; 
And on each side the horsemen 
Struck their spurs deep in gore 
And front to front the armies 
Met with a mighty roar : 

And under that great battle 
The earth with blood was red ; 
And, like the Pomptine fog at mom, 
The dust hung overhead ; 

And louder still and louder 
Rose from the darkened field 
The braying of the war-homs. 

The clang of sword and shield. 
The rush of squadrons sweeping 
Like whirlwinds o’er the plain. 
The shouting of the slayers. 

And screeching of the slain. 


XV. 

False Sextus rode out foremost, 
His look was high and bold ; 
His corslet was of bison’s hide, ^ 
Plated with steel and gold. 
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As glares the famished eagle 
From the Digentian rock 
On a choic^ lamb that bounds alone 
Before Bandusia’s flock, 

Herminius glared on Sextus, 

And came«dth eagle speed, 

Herminius on black Auster, 

Brave champion on brave steed ; 

In his right hand the broadswojd 
That kept the bridge so well, 

And on his helm the crown he won 
When proud Fidenae fell. 

Woe to the maid whose lover 
Shall cross his path to-day ! 

False Sextus saw, and trembled. 

And turned, and fled away. 

As turns, as flies, the woodman 
In the Calg,brian brake. 

When through *the reeds gleams the«*ound eye 
Of that fell speckled snake ; 

So turned, so fled, false Sextus, 

And hid him in the rear. 

Behind the dark Lavinian ranks, 

Bristling with crest and spear. 


XVI. 

• But far to north ^^butius, 

The Master of the Knights, 
Crave Tubero of Norba 

To feed the Porcian kites. 

Next under those red horse-hoofs 
Flaccus of Setia lay ; 

Better had he been pruning * 
Among his elms that day. 
Mamilius saw the slaughter. 

And tossed his golden crest. 
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And towards the Master of the Knights 
Through the thick battle pressed. 

^butius smote Mamiliiis , 

So fiercely on the shield 
^rhat the great lord of Tusculum 
Well nigh rolled on tho field. 

Mamilius smote -^butius, 

With a good aim and true, 

Just where the neck and shoulder join, 

And pierced him through and through ; 
And brave ^butius Elva * 

Fell swooning to the ground : 

But a thick wall of bucklers 
Encompassed him around. 

His clients from the battle 
Bare him some little space 
And filled a helm from the dark lake. 

And bathed his brow and face ; 

And when at last he opened 
His swimming eyes to light. 

Men say, the earliest words he spake 
Were, “ Friends, how goes the fight ?” 

XVII. 

But meanwhile in the centre 

Great deeds of arms were wrought ; 

There Aulus the Dictator 
And there Valerius fought. 

Aulus with his good broadsword 
A bloody passage cleared 
To where, amidst the thickest foes, 

He saw the long white beard. 

Flat lighted that good broadsword 
Upon proud Tarquin’s head. 

He dropped the lance : he dropped the reins ; 

He fell as fall the dead. 

D6wn Aulus springs to slay him, 
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But faster Titus hath sprung down. 

And hath bestr<5de his sire. 

J^atian captains, Roman knights, 

Fast down to earth -they spring. 

And hand to hand they fight on foot * 
Around the ancient king. 

First Titus gave tall Cseso 
A death wound in the face ; 

Tall Cseso was the bravest map 
Of the brave Fabian race : 

Aulus slew. Rex of Gabii, 

The priest of Juno’s shrine : 

Valerius smote down Julius, 

Of Rome’s great Julian line ; 

Julius, who left his mansion, 

• High on the Velian hill, 

And through all turns of weal and woe 
Followed proud Tarquin still. 

Now right across proud Tarquin • 

A corpse was Julius laid ; 

And Titus groaned with rage and grief,. 

•And at Valerius made. 

Valerius struck at Titus, 

And lopped off half his crest ; 

But Titus Stabbed Valerius 
A 9^an deep in the breast. 

Like a mast snapped by the tempest,. 
Valerius reeled and fell. 

Ah ! woe is me for the good house 
That loves the people well ! 

Then shouted loud the Latines : 

And with one rush they bore 

The struggling Romans backward 
Three lances’ length and more : 

And up they took proud Tarquin, 

And laid him on a shield. 

And ^our strong yeomen bare him. 

Still senseless, from the field. • 
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XVIfl. 

But fiercer grew, the fighting 
^ Around Valerius dead ; 

For Titus dragged !^im by^the foot, 
And Aulus by the head. 

On, Latines, on ! ” quoth Titus, 

See how the rebels fly ! ” 

Romans, stand firm ! ” quoth Aulus, 
And win this fight or die ! 

They must not give Valerius 
To raven and to kite ; 

For aye Valerius loathed the wrong, 
And aye upheld the right.: 

And for your wives and babies 
In the front rank he fell. 

Now play the men for the g*ood house 
That loves the people well ! ” 


XIX. 

Then tenfold round the body 
The roar of battle rose, 

Like the roar of a burning forest, 

When a strong north wind blows. 

Now backward, and now forward, 

Rocked furiously the fray, 

Till none could see Valerius, 

And none wist where he lay. 

For shivered arms and ensigns 
Were heaped there in a mound, 

And corpses stiff, and dying inen 

That writhed and gnawed the ground ; 
And wounded horses kickitig, 

And snorting purple fdam : 

Right well did such a o6uch befit , 
A^tConsular of Rom^. 
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XX. 

But nortk looked the Dictator ; 

North looked he long and hard, , 
And spake to Cains Cossus, 

The Captain of liis Guard ; 

Cains, of all the Romans 
Thon hast the keenest sight, 

Say, what through yonder storm of dust 
Comes from the Latian right ? ” 


XXI. 

Then answered Cains Cossus : 

• “ I see an evil sight ; 

The banner of proud Tusculum 
Comes fijom the Latian right ; 
I see the plumed horsemen ; 

And far before the rest 
I see the dark-grey charger, 

.1 see the purple vest ; 

I see the golden helmet 

That shines far off like flame 
So ever rides Mamilius, 

PrTnce of the Latian name.” 


XXII. 

Now hearken, Cains Cossus ; 
Spring on thy horse’s back ; 
Ride as the wolves of Apennine 
Were all upon thy track; 
Haste to our southward battles 
And never draw thy rein 
Until thou And Herminius, 

Add bid him come amain.” 
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Mamilius smote Herminius 

Through head-piece and through head ; 
And side by side those chiefs of pride 
Together feU down dead?. 

♦Down fell they dead together 
In a great lake ^of gore ; 

And still stood all who saw them fall 
While men might count a score. 

XXIX. 

Fast, fast, with heels wild spurning. 

The dark-grey charger fled : 

He burst through ranks of fighting men ; 

He sprang o’er heaps of dead. 

His bridle far out-streaming, ^ 

His flanks all blood and foam. 

He sought the southern mountains, 

The mountains of hi<3 home. 

The pass was steep and rugged. 

The wolves they howled and whined ; 
But he ran like a whirlwind up the pass. 
And he left the wolves behind. ‘ 
Through many a startled hamlet 
Thundered his flying feet ; 

He rushed through the gate of Tusculum, 
He rushed up the long white street ; 

He rushed by tower and temple. 

And paused not from his race 
Till he stood before his master’s door 
In the stately market-place. 

And straightway round him gathered 
A pale and trembling crowd. 

And when they knew him, cries of rage 
Brake forth, and wailing loud : 

And women rent their tresses 
For their great prince’s fall ; 
i\nd old men girt on their old Ijwords, 

AnH wpT?t to TTifl-n thf* wall. 
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XXX. 

• • 

But, like a graven image, 

Black Auster kept his place, 

And ever wistfully he looked • 

Into his jnaster’^ face. 

The raven-mane that daily, 

With pats and fond caresses, 

The young Herminia washed and combed. 
And twined in even tresses* 

And decked with coloured ribands 
From her own gay attire, 

Hung sadly o’er her father’s corpse 
In carnage and in mire. 

Forth with a shout sprang Titus, 

^And seized black Auster’s rein. 

Then Aulus sware a fearful oath. 

And ran at him amain. 

The furies erf thy brother , 

With me and mine abide, 

If one of your accursed house 
Upon black Auster ride ! ” 

As*on an Alpine watch-tower 

From heaven comes down the flame. 
Full on the*neck of Titus 
The» blade of Aulus came : 

And out the red blood spouted, 

In a wide arch and tall, 

As spouts a fountain in the court 
Of some rich Capuan’s hall. 

The knees of all the Latines 
Were loosened with dismay. 

When dead, on dead Herminius, 

The bravest Tarquin lay. 

• 

XXXI. 

And .^lus the Dictator 

Stroked Auster’s raven mane, * 

VOL. IV. T 
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With heed he looked unto the girths^ 
With heed unto 'che rein. 

“ Now bear me well, black ^uster, 
Itito yon thick array ; 

And thou and I will have revenge 
For thy good lord this day.” 

XXXII. 

So spake he ; and was buckling 
Tighter black Auster’s k^nd, 

When he was aware of a princely pair 
That rode at his right hand. 

So like they were, no mortal 
Might one from other know : 

White as snow their armour was : 

Their steeds were white as snow. 
Never on earthly anvil 

Pid such rare armour* gleam ; 

And never did such gallant steeds 
Drink of an earthly stream. 

I 

XXXIIL 

And all who saw them trembled. 

And pale grew every cheek ; ^ 

And Aulus the Dictator 

Scarce gathered voice to speak. 

“ Say by what name men call you ? 

What city is your home ? 

And wherefore ride ye in such guise 
Before the ranks of Kome ? ” 

XXXIV. 

“ By many names men call us ; 

In many lands we dwell : 

Well Samothracia knows us ; 

Oyrene knows us well. 
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Our house in gay Tarentum 

Is hung each mom with flowers : 

High o’er the masts of Syracuse 
Our marble portal towers ; 

But by the proud Eurotas * 

Is our d%ar natwe home ; 

And for the right we come to fight 
Before the ranks of Borne.” 

XXXV. 

So answered those strange horsemen, 
And each couched low his spear ; 

And forthwith all the ranks of Rome 
Were bold, and of good cheer : 

And on the thirty armies 
Came wonder and affright. 

And Ardea wavered on the left. 

And Cori on the right. ^ 

“ Rome to the charge ! ” cried Aulus 
The foe begins to yield ! 

Charge for the hearth of Vesta ! 

Charge for the Golden Shield ! 

Bet no man stop to plunder, 

But slajs and slay, and slay ; 

The Gods who live for ever 
Are on our side to-day.” 

XXXVI. 

Then the fierce trumpet-flourish 
From earth to heaven arose. 

The kites know well the long stem swell 
That bids the Romans close. 

T^hen the good sword of Aului^ 

Was lifted up to slay : 

Then, like a crag down Apennine, • 
Rfished Auster through the fray. 

T 2 • 
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But under those strange horsemen 
Stili thicker lay the slain ; 

And after those strange horses 
Black Auster-^toiled in vain. 

Behind them Rome’s long battle 
Came rolling on the foe^j 
Ensigns dancing wild above, 

Blades all in line below. 

So comes the Po in flood-time 
Upon the Celtic plain : 

So comes the squall, blacker than night 
Upon the Adrian main. 

Now, by our Sire Quirinus, 

It was a goodly sight 
To see the thirty standards 
Swept down the tide of flight. 

So flies the spray of Adria 

When the black squall doth blow ; 

So (iorn-sheaves in the flood-time 
Spin down the whirling Po. 

False Sextus to the mountains 
Turned first his horse’s Jiead ; 

And fast fled Ferentinum, 

And fast Lanuvium fled. 

The horsemen of Nomentum 
Spurred hard out of the fray ; 

The footmen of Velitrae 

Threw shield and spear away. 

And underfoot was trampled, 

Amidst the mud and gore, 

The banner of proud Tusculum, 

That never stooped before : 

And down went Flavius Faustus, 

Who led his stately ranks 
From T^rhere the apple blossoms wave 
On Anio’s echoing banks. 

And Tullus of Arpinum, 

Chief of the Volscian aids, 
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And Metius with the long fair curls. 
The love of Anxhr’s maids. 

And the T^hite head of Vulso, 

The great Arician s^er, 

And Nepos of Laurentum, 

The hunter of the deer ; 

And in the back false Sextus 
Felt the good Homan steel, 

And wriggling in the dust he died. 
Like a worm beneath the wheel : 
And fliers and pursuers 
Were mingled in a mass ; 

And far away the battle 

Went roaring through the pass* 


xxxvii. 

Sempronius Alratinus • 

Sate in the Eastern Gate, 

Beside him were three Fathers, 
Each in his chair of state ; 
Fabius, whose nine stout grandsons 
That day were in the field. 

And ManliuS, eldest of the Twelve 
Wh<? keep the Golden Shield ; 
And Serous, the High Pontiff, 

For wisdom far renowned ; 

In all Etruria’s colleges 

Was no such Pontiff found. 

And all around the portal, 

And high above the wall. 

Stood a great throng of people, 

But sad and silent all ; • 

Young lads and stooping elders 
That might not bear the mail, 
Matro^^s with lips that quivered. 
And maids with faces pale. 
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Since the first gleam of daylight, 
Sempronius had dot ceased 
To listen for the rushing 
^ Of horse-hoofs from the east. 

The mist of eve was rising, 

The sun was hastening down, 

When he was aware of a princely pair 
Fast pricking towards the town. 

So like they were, man never 
Saw twins so like before ; 

Eed with gore their armour was. 

Their steeds were red with gore. 

XXXVIII. 

Hail to the great Asylum ! 

Hail to the hill-tops seven ! 

Hail to the fire that burns ufor aye, 

And the shield that fell from heaven I 
This day, by Lake Eegillus, 

Under the Porcian height, 

All in the lands of Tuscultim 
Was fought a glorious fight. 

To-morrow your Dictator 

Shall bring in triumph home ^ 

The spoils of thirty cities 

To deck the shrines of Eome ! ” 

XXXIX. 

Then burst from that great concourse 
A shout that shook the towers, 

And some ran north, and some ran south, 
CryiBg, ‘‘ The day is ours ! ” 

But on rode these strange horsemen, 
With slow and lordly pace ; 

And none who saw their bearing 
Durst ask their name or race. 
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On rode they to the Forum, 

While laurel-boughs and flowers, 
From house-tops and from windows, 
Fell on*their crests jin showers.. 
When they drew nigh to Vesta, 

They vai^ted down amain, 

And washed their horses in the well 
That springs by Vesta’s fane. 

And straight again they mounted. 
And rode to Vesta’s door ; 

Then, like ^ blast, away they passed, 
And no man saw them more. 


XL. 

And all the people trembled, 

^ And pale grew every cheek ; 

And Sergius the High Pontiff 
Alone found voice to speak : 

The gods *who live for ever ^ 
Have fought for Pome to-day ! 
These be the Great Twin Brethren 
^To whom the Dorians pray. 

Back comes the Chief in triumph. 
Who, in the hour of fight, 

Hath seen •the Great Twin Brethren 
In harness on his right. 

Safe comes the ship to haven, 

Through billows and through gales, 
If once the Great Twin Brethren 
Sit shining on the sails. 

Wherefore they washed their horses 
In Vesta’s holy well, 

Wherefore they rode to Vesta’s door, 

I know, but may not tell. 

Here, hard by Vesta’s temple,* 

Build we a stately dome 
Unto the Great Twin Brethren 
WTbio fought so well for Rome. • 
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And when the months returning 
BriuFg back this day of fight, 

The proud Ides of Quintilis, 

Marked evermore with white, 

Unto the Great Twin Brethren 
Let all the people throng, 

With chaplets and with offerings,. 

With music and with song ; 

And let the doors and windows 
Be huAg with garlands all, 

And let the knights be surr^moned 
To Mars without the wall : 

Thence let them ride in purple 
With joyous trumpet-sound, 

Each mounted on his war-horse, 

And each with olive crowned ; 

And pass in solemn order 
Before the sacred dome, 

Whe^e dwell the Great Twin Brethren 
Who fought so well for Borne.” 
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A COLLECTION congisting exclusively of war-songs 
would give an imperfect, or rather an erroneous, notion 
of the spirit of the old Latin ballads. The Patricians, 
during more than a century after the expulsion of 
the I^ngs, held all the high military commands. A 
Plebeian, ^ven though, like Lucius Siccius, he were 
distinguished by his valour and knowledge of war, 
c*ould serve only in subordinate posts. A minstrel, 
therefore, who wishe'd to celebrate the early triumphs 
of his country, could hardly take any but Patricians 
for his heroes. The warriors who are mentioned in 
the two preceding lays, Horatius, Lartius, Herminius, 
Auhis Posthumius, -^butius Elva, Sempronius Atra- 
tinus, Valerius Poplicola, were all members of the 
dominant order ; and a poet who was singing their 
praises, whatever his own political opinions might 
be, would naturally abstain from insulting the class 
to which they belonged, and from reflecting on the 
system which had placed such men at the head of 
the legions of the Commonwealth. 

But there was a class of compositions in which the 
great families were by no means so courteously treated. 
No parts of early Eoman history are richer with poeti- 
cal colouring than those which relate to the long 
contest between the privileged houses and the com- 
monalty. The population of Eome was, from a very 
early period, divided into hereditary castes, wfiich^ 
indeed, readily united to repel foreign enemies, but 
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which regarded each other, during many years, with 
bitter animosity. Between those castes there was a 
barrier hardly less strong than that which, at Venice, 
parted the members of the Great Council from their 
countrymen. In some respects, indeed, the line which 
separated an Icilius or a Puilius/rom a Posthumius 
or a Fabius was even more deeply marked than 
that which separated the rower of a gondola from 
a Contarini or a Morosini. At Venice the distinc- 
tion was meretyc civil. At Kome it was both civil 
and religious. Among the grievances under which 
the Plebeians suffered, three were felt as peculiarly 
severe. They were excluded from the highest magi- 
stracies ; they were excluded from all share in the 
public lands; and they were ground down to the 
dust by partial and barbarous legislation touching 
pecuniary contracts. The ruling class in Eome was 
a moneyed class ; and it made and administered 
the laws with a view solely ^to its own interest. 
Thus the relation between lender and borrower 
was mixed up with the relation between sovereign 
and subject. The great men held a large portion of 
the community in dependence by means of advances 
at enormous usury. The law of debt, framed by 
creditors, and for the protection of creditors, was the 
most horrible that has ever been known among men. 
The liberty, and even the life of the insolvent were at 
the mercy of the Patrician money-lenders. Children 
often became slaves in consequence of the misfortunes 
of their parents. The debtor was imprisoned, not in 
a public gaol under the care of impartial public func- 
tionaries, but in a private workhouse belonging to the 
creditor. Frightful stories were told respecting these 
dungeons. It was said that torture and brutal viola- 
tion were cordmon ; that tight stocks, heavy chains, 
scanty measures of food, were used to punish wretches 
guilty of nothing but poverty; and that brave soldiers, 
whose breasts were covered with honourable scars, 
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were often marked still more deeply on the back by 
the scourges of high-born hsurers. 

The Plebeians were, however, not wholly without 
constitutional rigtts. From ’an early period they 
had been admitted to some share of politicaf power. 
They were enrolled each nn his century, and were 
allowed a share, considerable though not proportioned 
to their numerical strength, in the disposal of those 
high dignities from which they were , themselves ex- 
cluded. Thus their position bore some resemblance 
to that of the Irieh Catholics during the interval 
between the year 1792 and the year 1829. The 
Plebeians had also the privilege of annually appoint- 
ing officers, named Tribunes, who had no active share 
in the government of the Commonwealth, but who, 
by degrees, acquired a power formidable even to the 
9 ,blest and most resolute Consuls and Dictators. The 
person of the Tribpne was inviolable ; and, though 
he could directly effect little, he could obstruct every 
thing. 

During more than a century after the institution 
of the Tribuneship,the Commons struggled manfully 
for the removal of the grievances under which they 
laboured ; and, in spite of many checks and reverses, 
succeeded in wringing concession after concession 
from the stulJbom aristocracy. At length in the year 
of the city 378, both parties mustered their whole 
strength for their last and most desperate conflict. 
The popular and active Tribune, Caius Licinius, pro- 
posed the three memorable laws which are called by 
his name, and which were intended to redress the 
three great evils of which the Plebeians complained. 
He was supported, with eminent ability and firmness, 
by his colleague, Lucius Sextius. The struggle appears 
to have been the fiercest that ever in any community 
terminated without an appeal to arms. If such a con- 
test had raged in any Greek city, the streets would 
have run with blood. But, even in the paroxysms of 
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faction, the Roman retained his gravity, his respect 
for law, and his tendemess^for the lives of his fellow- 
citizens. Year after year Licinius and Sextius were 
re-elected Tribunes. Year after year, if the narrative 
which has come down to us is to be trusted, they 
continued to exert, to the full extent, their power of 
stopping the whole machine of government. No 
curule magistrates could be chosen ; no military 
muster could be held. We know too little of the 
state of Rome in- those days to be able to conjecture 
how, during that long anarchy, the peace was kept, 
and ordinary justice administered between man and 
man. The animosity of both parties rose to the 
greatest height. The excitement, we may well sup- 
pose, would have been peculiarly intense at the 
annual election of Tribunes. On such occasions 
there can be little doubt that the great families did 
all that could be done, by threats and caresses, to 
break the union of the Plebeians. That union, how- 
ever, proved indissoluble. At length the good cause 
triumphed. The Licinian laws were carried. Lucius 
Sextius was the first Plebeian Consul, Caius Licinius 
the third. 

The results of this great change were singularly 
happy and glorious. Two centuries of prosperity, 
harmony, and victory followed the recbnciliation of 
the orders. Men who remembered Rome engaged 
in waging petty wars almost within sight of the 
Capitol lived to see her the mistress of Italy. While 
the disabilities of the Plebeians continued, she was 
scarcely able to maintain her ground against the 
Volscians and Hernicans. When those disabilities 
were removed, she rapidly became more than a match 
for Carthage and Macedon. 

During the*' great Licinian contest the Plebeian 
poets were, doubtless, not silent. Even in modern 
times songs have been by no means without influence 
on public ftfifairs ; and we may therefore infer that^ 
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in a society whefe printing was unknown, and where 
books were rare, a pathetic or humoroiis party-ballad 
must have produced efifects such as we can but faintly 
conceive. It is ceJHain that satirical poems were com- 
mon at Rome from a very early period. The? rustics, 
who lived at a distance from the seat of government, 
and took little part in the strife of factions, gave vent 
to their petty local animosities in coarse Fescennine 
verse. The lampoons of the city were doubtless of a 
higher order; and their sting was.ehrly felt by the 
nobility. For in the Twelve Tables, long before the 
time of the Licinian laws, a severe punishment was 
denounced against the citizen who should compose or 
recite verses reflecting on another.^ Satire is, indeed, 
the only sort of composition in which the Latin poets, 
whose wprks have come down to us, were not mere 
imitators of foreign models ; and it is therefore the 
•only sort of composition in which they have never 
been rivalled. It Vas not, like their tragedy, their 
comedy, their epic and lyric poetry, a hothouse plant 
which, in return for assiduous and skilful culture, 
gave only^ scanty and sickly fruits. It was hardy and 
full of sap: and in all the various juices which it 
jielded might be distinguished the flavour of the 
Ausonian soil. Satire,” said Quinctilian, with just 
pride, “is all our own.” Satire sprang, in truth, 
naturally from the constitution of the Roman govern- 
ment and from the spirit of the Roman people ; and, 
though at length subjected to metrical rules derived 
from Grreece, retained to the last an essentially Roman 
character. Lucilius was the earliest satirist whose 
works were held in esteem under the Caesars. But 
many years before Lucilius was born, Naevius had 

' Cicero justly infers from this declarant, condi jam turn solitnm 
law that there had been early esse carmen, quod ne licere fieri 
« Latin poets whose works had ad alterius injuriam lege same- 
beenlostbefore his time. “Quam- runt.” — TuscAy,2. • 

quam id quidenf etiam zii tabulae 
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been flung into a dungeon, and guarded there with 
circumstances of unusuaUrigour, on account of the 
bitter lines in which he had attacked the great 
Csecilian family.' The genius and spirit of the 
Koman* satirists survived the liberty of their country, 
and were not extinguishe4 by thg cruel despotism of 
the Julian and Flavian Emperors. The great poet 
who told the story of Bomitian’s turbot, was the 
legitimate successor of those forgotten minstrels 
whose songs sLnimated the factions of the infant 
Eepublic. 

Those minstrels, as Niebuhr has remarked, appear 
to have generally taken the popular side. We can 
hardly be mistaken in supposing that, at the great 
crisis of the civil conflict, they employed themselves 
in versifying all the most powerful an^. virulent 
speeches of the Tribunes, and in heaping abuse on 
the leaders of the aristocracy. Every personal de- 
fect, every domestic scandal, every tradition dis- 
honourable to a noble house, would be sought out, 
brought into notice, and exaggerated. The illus- 
trious head of the aristocratical party, Marcus Furius 
Camillus, might perhaps be, in some measure, pro- 
tected by his venerable age and by the memory of 
his great services to the State. But Appius Claudius 
Crassus enjoyed no such immunity.^ He was de- 
scended from a long line of ancestors distinguished 
by their haughty demeanour, and by the inflexibility 
with which they had withstood all the demands of 
the Plebeian order. While the political conduct and 
the deportment of the Claudian nobles drew upon 
them the fiercest publichatred, they were accused of 
wanting, if any credit is due to the early history of 
Kome, a class of qualities which, in a military Com- 
monwealth, is sufl&cient to cover a multitude of 
offences. The chiefs of the family appear to have 

c. 

I, Miles Gloriosus. Aulus Gellius, iii. 3. 
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been eloquent, versed in civil business, and learned 
after the fashion of their kge ; but in '^Var they were 
not distinguished by skill or valour. Some of them, 
as if conscious where their weakness lay, had, 
when filling the highest magistracies, takeh inter- 
nal administratioL* as their department of public 
business, and left the military command to their 
colleagues.^ One of them had been entrusted with 
an army, and had failed ignominiopsly.^ None of 
them had been honoured with a triumph. None of 
them had achieved any martial exploit, such as those 
by which Lucius Quinctius Cincinnatus, Titus Quinc- 
tius Capitolinus, Aulus Cornelius Cossus, and, above 
all, the great Camillus, had extorted the reluctant 
esteem of the multitude. During the Licinian con- 
flict, Ap^ius Claudius Crassus signalised himself by 
,the ability and severity with which he harangued 
against the two great agitators. He would naturally, 
therefore, be the favourite mark of the Plebeian 
satirists ; nor would they have been at a loss to find 
a point on which he was open to attack. 

His grandfatbger, called, like himself, Appius 
Claudius, had left a name as much detested as that 
of Sextus Tarquinius. This elder Appius had been 
Consul more than* seventy years before the introduc- 
tion of the Licinian laws. By availing himself of a 
singular crisis in public feeling, he had obtained the 
consent of the Commons to the abolition of the 
Tribuneship, and had been the chief of that Council 
of Ten to which the whole direction of the State had 
been committed. In a few months his administra- 
tion had become universally odious. It had been 
swept away by an irresistible outbreak of popular 
fury ; and its memory was still held in abhorrence by 
the whole city. The immediate cause of the down- 
fall of this execrable government was said to have 


1 
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been an attempt made by Appius (Claudius upon the 
chastity of a^beautiful yofing girl of humble birth. 
The story ran that the Decemvir, jinable to succeed 
by bribes and solicitations, resorted to an outrageous 
act of fyranny. A vile dependent of the Claudian 
house laid claim to the damseP as his slave. The 
cause was brought before the tribunal of Appius. 
The wicked magistrate, in defiance of the clearest 
proofs, gave judgment for the claimant. But the 
girl’s father, a brave soldier, saved her from servi- 
tude and dishonour by stabbing her to the heart in 
the sight of the whole Forum. That blow was the 
signal for a general explosion. Camp and city rose 
at once ; the Ten were pulled down ; the Tribune- 
ship was re-established; and Appius escaped the 
hands of the executioner only by a voluntaly death. 

It can hardly be doubted that a story so admi- 
rably adapted to the purposes bpth of the poet and 
of the demagogue would be eagerly seized upon by 
minstrels burning with hatred against the Patrician 
order, against the Claudian house, and especially 
against the grandson and namesake of the infamous 
Decemvir. 

In order that the reader may judge fairly of 
these fragments of the lay of Virginia, he must 
imagine himself a Plebeian who has just voted for 
the re-election of Sextius and Licinius. All the 
power of the Patricians has been exerted to throw 
out the two great champions of the Commons. 
Every Posthumius, -dSmilius, and Cornelius has used 
his influence to the utmost. Debtors have been let 
out of the workhouses on condition of voting against 
the men of the people ; clients have been posted to 
hiss and inter^rupt the favourite candidates : Appius 
Claudius Crassus has spoken with more than liis 
usual eloquence and asperity : all has been in vain ; 
Licinius and Sextius have a fifth time carried all the 
tribes : work is suspended : the booths are closed : 
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the Plebeians be& on their shoulders the two cham- 
pions of liberty through the Forum. *Just at this 
moment it is dnnounced that a popular poet, a 
zealous adherent df the Tribunes, has made a new 
song which will cut the Claudian nobles to the 
heart. The crowd gather© round him, and calls on 
him to recite it. He takes his stand on the spot 
where, according to tradition, Virginia, more than 
seventy years ago, was seized by i>he pandar of 
Appius, and he begins his story. • 


VCL. rv. 
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VIRGINIA. 

FRAGMENTS OF A LAY SUNG IN THE FORUM ON THE DAY 
WHEREON LUCIUS SEXTIUS SEXTINUS LATERANUS AND 
CAIUS LICINIUS CALVUS STOLO WERE ELECTED TRI- 
BUNES OF THE COMMONS THE FIFTH TIME, IN THE 
YEAR OF THE CITY CCCLXXXII. . 


Ye good men of the Commons, with loving hearts 
and true, 

Who stand bj the bold Tribunes that still have stood 
by you. 

Come, make a circle round me and mark my tale 
with ?jare, 

A tale of what Borne once hath borne, of what Borne 
yet may bear. 

This is no Grecian fable, of fountains running wine, 

Of maids with snaky tresses, or sailors turned to 
swine. 

Here, in this very Forum, unde/ the noonday sun, 

In sight of all the people, the bloody deed was done. 

Old men still creep among us who saw that fearful 
day, 

Just seventy years and seven ago, when the wicked 
Ten bare sway. 

Of all the wicked Ten still the names are held 
accursed. 

And of all the wicked Ten Appius Claudius w^^ the 
worst. * 

He stalked along the Forum like King Tarquin in 
his pride : ^ 

Twelve axes waited on him, six marching on a side : 
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The townsmen shrank to right and left, and eyed 
askance with fear • » 

His lowering brow, his curling mouth which always 
seemed to snfter ; 

That brow of hate, that mouth of scorn, markup all the 
kindred still ; , « 

For never was there Olaudius yet but wished the 
Commons ill : 

Nor lacks he fit attendance ; for close behind his 
heels, , * 

With outstretched cjiin and crouching pace, the client 
Marcus steals. 

His loins girt up to run with speed, be the errand 
what it may. 

And the smile flickering on his cheek, for aught his 
lord^nay say. 

Such varlets pimp and jest for hire among the lying 

* Greeks : 

Such varlets still ar^ ^paid to hoot when l^rsive Lici- 
nius speaks. 

Where’er ye shed the honey, the buzzing flies will 
crowd ^ ^ 

Where’er ye fling the carrion, the raven’s croak is 
loud ; 

Where’er down Tiber garbage floats, the greedy pike 
ye see ; • 

And wheresoe’er such lord is found, such client still 
will be. 

Just then, as through one cloudless ehink in a 
black stormy sky 

Shines out the dewy morning-star, a fair young girl 
came by. 

With her small tablets in her hand, and her satchel 
on arm, • 

^^ome she went bounding from the* school, nor 
dreamed of shame or harm ; • 
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And past those dreaded axes she itinocently ran, 

With bright, frank brow that had not learned to 
blush at gaze of man ; 

And up the Sacred Street she tteied, and, as she 
danced along, 

She warbled gaily to hei»elf lilies of the good old 
song. 

How for a sport the princes came spurring from the 
camp. 

And found Lifcjece, combing the fleece, under the 
midnight lamp. 

The maiden sang as sings the lark, when up he darts 
his flight, 

From his nest in the green April com, to meet the 
morning light ; 

And Appius heard her sweet young voice, and saw 
her sweet young face, 

And loved her with the accursed love of his accurse'd 
race, , ‘ ' 

And all along the Forum, and up the Sacred Street, 

His vulture eye pursued the trip of those small 

glancing feet. ^ 

# # * « # # ( 

Over the Alban mountains the light of morning 
broke ; • 

From all the roofs of the Seven Hills turled the thin 
wreaths of smoke : 

The city-gates were. opened; the Forum, all alive, 

With buyers and with sellers was humming like a 
hive: 

Blithely on brass and timber the craftsman’s stroke 
was ringing. 

And blithely o’er her panniers the market-girl was 
sin^ng. 

And blithely ^oung Virginia came smiling from her 
home: ' „ 

Ah ! *^00 for young Virginia, the sweetest maid in 
Eom^ ! 



VIBGINIA. 


29S 


With her small tablets in her hand, and her satchel 
on her arm, > * 

Forth she went bounding to the school, nor dreamed 
of shame or bton. 

She crossed the Forum shining with stalls ill alleys 

And just had reached the very spot whereon I stand 
this day, 

When up the varlet Marcus came ; not such as when 
erewhile > 

He crouched behin4 his patron’s heels with the true 
client smile : 

He came with lowering forehead, swollen features, 
and clenched fist. 

And strode across Virginia’s path, and caught her by 
the ^rist. 

Hard strove the frighted maiden, and screamed with 
• look aghast ; 

And at her scream from right and left the^folk came 
running fast ; 

The money-changer Crispus, with his thin silver hairs. 

And Hanno from t^ie stately booth glittering with 
• Punic wares. 

And the strong smith Mursena, grasping a half-forged 
brand, • 

And Volero the flesher, his cleaver in his hand. 

All came in wrath and wonder ; for all knew that 
fair child ; 

And, as she passed them twice a day, all kissed their 
hands and smiled ; 

And the strong smith Mursena gave Marcus such a 
blow. 

The caitiff reeled three paces back, and let the maiden 

go- 

Yet glared he fiercely round him, aifd growled in 
harsh, fell tone, 

She’s mine, and I will have her : I seek buf for 
mine own : • 
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She is my slave, bom in my housd, and stolen away 
and sold, ■ 

The year of the sore sickness, ere she was twelve 
hours old. 

’Twas & the sad September, the month of wail and 
fright, - , r 

Two augurs were borne forth that morn ; the Consul 
died ere night. 

I wait on Appius Claudius, I waited on his sire : 

Let him who works the client wrong beware the 
patron’s ire ! ” 

So spake the varlet Marcus ; and dread and silence 
came 

On all the people at the sound of the great Claudian 
name. i 

For then there was no Tribune to speak the word of 
might, 

Vv^hich mpkes the rich man tremble, and guards the 
poor man’s right. 

There was no brave Licinius, no honest Sextius then ; 

But all the city, in great fear, obeyed the wicked Ten. 

Yet ere the varlet Marcus again might seize the 
maid. 

Who clung tight to Murgena’s skirt, and sobbed, and 
shrieked for aid, • 

Forth through the throng of gazers the young Icilius 
pressed, 

And stamped his foot, and rent his gown, and femote 
upon his breast, 

And sprang upon that column, by many a minstrel 
sung, 

Whereon three 
swords, are 

And beckoneS to the people, and in bold voice and 
clear 

Poured thick and fast the burning words which 
tyrants quake to hear. 


mouldering helmets, three rusting 
hunff. 
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Now, by yonr children’s cradles, now by your 
fathers’ graves, 

Be men to-day, Quirites, or be for ever slaves ! 

For this did Servius give us laws ? For this did 
Lucrece bleed ? 

For this was the great vengeance wrought on Tar- 
quin’s evil seed? 

For this did those false sons make red the axes of 
their sire ? 

For this did Scaevola’s right hand Ms^ in the Tuscan 
fire ? 

Shall the vile fox-earth awe the race that stormed 
the lion’s den ? 

Shall we, who could not brook one lord, crouch to 
the wicked Ten? 

Oh for tl^t ancient spirit which curbed the Senate’s 
will ! 

Oh for the tents which in old time whitened the 
Sacred Hill ! ^ ^ 

In those brave days our fathers stood firmly side by 
side ; 

They faced, the Marxian fury ; they tamed the Fabian 
• pride ; 

They drove the fiercest Quinctius an outcast forth 
from Home ; • 

They sent theiiaughtiest Claudius with shivered fasces 
home. 

But what their care bequeathed us our madness 
•flung away ; 

All the ripe fruit of threescore years was blighted in 
a day. 

Exult, ye proud Patricians ! The hard-fought fight 
is o’er. 

We strove for honours — ’twas in vain ; for freedom — 
’tis n,o more. • 

J^o crier to the polling summons the e^ger throng ; 

No tribune breathes the word of might that ^ards 
the weaS from wrong. ^ 
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Our very hearts, that were so high, sink down be- 
neath yeur will. * 

Eiches, and lands, and power, and state — ye have 
them : — keep them still. ' 

Still kefep the holy fillets ; still keep the purple gown, 

The axes, and the curule* chair, ethe car, and laurel 
crown : 

Still press us for your cohorts, and, when the fight is 
done. 

Still fill your gamers from the soil which our good 
swords have won. 

Still, like a spreading ulcer, which leech-craft may 
not cure, 

Let your foul usance eat away the substance of the 
poor. 

Still let your haggard debtors bear all thair fathers 
bore ; 

Still let your dens of torment be noisome as of yore*; 

No fire when Tiber freezes ; no iir in dog-star heat; 

And store of rods for free-bom backs, and holes for 
free-bom feet. 

Heap heavier still the fetters ; ^bar closer still the 
grate ; 

Patient as sheep we yield us up unto your cruel hate. 

But, by the Shades beneath us, and by the Gods above, 

Add not unto your cruel hate your yet nlore cruel love ! 

Have ye not graceful ladies, whose spotless lineage 
springs 

From Consuls, and High Pontiffs, and ancient Alban 
kings? 

Ladies, who deign not on our paths to set their ten- 
der feet. 

Who from their cars look down with scorn upon the 
wondering street, 

Who in Cormthian mirrors their own proud smiles 
behold. 

And fcreathe of Capuan odours, and shin^ with Spanish 
gold? 
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Then leave the* poor Plebeian his single tie to 
h fc ' ' ■ » # 

The sweet, sweet love of daughter, of sister, and of 
wife, ♦ . . 

The gentle speech, the balm for all that his vexed 
soul endures, , 

The kiss, in which he half forgets even such a yoke 
as yours. 

Still let the maiden’s beauty swell the father’s breast 
with pride ; , * 

Still let the bride^oom’s arms infold an unpolluted 
bride. 

Spare us the inexpiable wrong, the unutterable shame, 

That turns the coward’s heart to steel, the sluggard’s 
blood to flame. 

Lest, whjn our latest hope is fled, ye taste of our 
despair. 

And leam by proof, in some wild hour, how much the 
wretched darei’^ 


Straighfway Virj^nius led the maid a little space 
aside. 

To where the reekiag shambles stood, piled up with 
horn and hide. 

Close to yon low dark archway, where, in a crimson 
flood, 

Leaps down to the great sewer the gurgling stream 
of blood. 

Hard by, a flesher on a block had laid his whittle 
down : 

Virginius caught the whittle up, and hid it in his 
gown. 

And then his eyes grew very dim, tod his throat 
began to swell, * 

And in a hoarse, changed voice he spake, ‘‘ Farewell, 
sweet child ! Farewell I 
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Oh, how I loved my darling ! Though stern I some- 
times be, ♦ 

To thee, thou know’st, I was not so: Who could be 
so^to thee ? 

And ho^ my darling loved me ! How glad she was 
to hear . n 

My footstep on the threshold when I came back last 
year ! 

And how she danced with pleasure to see my civic 
crown, 

And took my sword, and hung i^t up, and brought 
me forth my gown ! 

Now, all those things are over — ^yes, all thy pretty 
ways, 

Thy needlework, thy prattle, thy snatches of old lays ; 

And none will grieve when I go forth, or sipile when 
I return. 

Or watch beside the old man’s bed, or weep upoh 
his 

The house that was the happiest within the Eoman 
walls. 

The house that envied not the^ wealth of Capua’s 
marble halls, 

Now, for the brightness of thy smile, must have 
eternal gloom, « 

And for the music of thy voice, the »«silence of the 
tomb. 

The time is come. See how he points his eager 
hand this way ! 

See how his eyes gloat on thy grief, like a kite’s 
upon the prey ! 

With all his wit, he little deems, that, spumed, be- 
trayed, bereft, 

Thy father hath in his despair one fearful refuge left. 

He little deeits that in this hand I clutch, what still 
can sav6 

Thy gentle youth from taunts and blows, the portion 
of thp slave ; 
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Yea, and from nameless evil, that passeth taunt and 
blow — ® ® 

Foul outrage which thou knowest not, which thou 
shalt never know. 

Then clasp me round the neck once more, %nd give 
me one more4ciss.; * 

And now mine own dear little girl, there is no way 
but this.” 

With that he lifted high the steel, and smote her in 
the side, • 

And in her blood she sank to earth, and with one sob 
she died. 

Then, for a little moment, all people held their 
breath ; 

And thrgugh the crowded Forum was stillness as of 
death ; 

•And in another moment brake forth from one and all 
A cry as if the Yokoians were coming o’er the wall. 
Some with averted faces shrieking fled home amain ; 
Some ran to call a leech ; and some ran to lift the 
slain : 

Some felt*her lips and little wrist, if life might there 
be found ; 

And some tore up, their garments fast, and strove to 
stanch the wound. 

In vain they ran, and felt, and stanched ; for never 
truer blow 

That good right arm had dealt in fight against a 
Volscian foe. 

When Appius Claudius saw that deed, he shud- 
dered and sank down, 

And hid his face some little space with the comer 
of his gown, , 

Till, with white lips and bloodshot eyes, Virginius 
► tottered nigh, ^ 

And stood before the judgment-seat, and held the 
knife on high. • 



300 


LAYS OF ANdENt' ROME. 


‘‘ Oh ! dwellers in the nethef gloom; avengers of the 
slain, ' ' 

By this dear blood I cry t6 you, do fight between us 
twain } 

And evdh as Appius Claudius hath dealt by me and 
mine, ' < « 

Deal you by Appitti Claudius and all the Claudian 
line ! ” 

So spake the slayer of his child, and turned, and 
went his WAj- ; 

But first he oast one haggard glance to where the 
body laY, 

And writhed, and groaned a fearful groan, and then, 
with Steadfast feet, 

Strode right across the market-place unto the Sacred 
Street, 

Then up sprang Appius Claudius : Stop him ; 
alive cw dead ! ' ' 

Tan thousand pounds of copper to the man who 
brings his head,” 

He looked upon his clients ; but none would work his 
will. 

He looked upon his lictors ; but they trembled and 
stood still. 

And, as Virginius through the press his ^ay in silence 
cleft, 

Ever the mighty multitude fell back to right and 
left. 

And he hath passed in safety unto his woeful 
home. 

And there ta’en horse to teE the camp what deeds 
are done in Eome. 

By this the flood of people was swollen from 
every side, , 

And streets and porches round were filled with that 
o’erflowing tide ; 
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And close around the body gathered a little train 
Of them that were the nea^restand dearest to the slain. 
They brought a bier, and hung it with many a cypress 
crown, • 

And gently they uplifted her, and gently laid her 
down. 

The face of Appius Claudius wore the Claudian scowl 
and sneer, 

And in the Claudian note he cried, “ What doth this 
rabble here ? o 

Have they no crafts to mind at home, that hither- 
ward they stray ? 

Ho I lictors, clear the market-place, and fetch the 
corpse away ! ” 

The voice of grief and fury till then had not been 
loud; 

But a deep sullen murmur wandered among the 
* crowd, 

Like the moaning lidise that goes before the whirl- 
wind on the deep, 

Or the growl of a fierce watch-dog but half-aroused 
from ^sleep. * 

But when the lictors at that word, tall yeomen all 
and strong. 

Each with his axe and sheaf of twigs, went down 
into the*throng, 

Those old men say, who saw that day of sorrow and 
of sin. 

That in the Koman Forum was never such a din. 
The wailing, hooting, cursing, the howls of grief and 
hate, 

Were heard beyond the Pincian Hill, beyond the 
Latin Grate. 

But close around the body, where stood the little train 
Of them that were the nearest and dearest to the slain, 
^o cries were there, but teeth set fast, low whispers 
and black frowns, 

And breaking up of benches, and girding up of gowns. 
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’Twas well the lictors might not pierce to where the 
maiden lay, * 

Else surely had they been all twelve torn limb from 
limb that day. 

Eight glad they were to struggle back, blood stream- 
ing from their heads, < . . * 

With axes all in splinters, and raiment all in shreds. 

Then Appius Claudius gnawed his lip, and the blood 
left his cheek ; 

And thrice he beckoned with his hand, and thrice 
he strove to speak ; , 

And thrice the tossing Forum set up a frightful 
yell; 

See, see, thou dog ! what thou hast done ; and hide 
thy shame in hell ! 

Thou that would st make our maidens slaves must 
first make slaves of men. 

Tribunes ! Hurrah for Tribunes ! Down with the 
wicked Ten ! ” ' ' 

And straightway, thick as hailstones, came whizzing 
through the air, 

Pebbles, and bricks, and potsh^vds, all jound the 
curule chair : 

And upon Appius Claudius great fear and trembling 
came. 

For never was a Claudius yet brave against augh^ 
but shame. 

Though the great houses love us not, we own, to do 
them right, 

That the great houses, all save one, have borne them 
well in fight. 

Still Cains of Corioli, his triumphs and his wrongs, . 

His vengeance and his mercy, live in our camp-fire 
songs. 

Beneath the yoke of Furius oft have Graul and Tus- 
can bowed ; ^ 

And feome may bear the pride of him pf whom her- 
self i« proud. 
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But evermore a Claudius shrinks from a stricken field, 
And changes colour like* a maid at sight of sword 
and shield.* 

The Claudian tritimphs all were won within the city 
towers ; • 

The Claudian yok§ waf never pressed on any necks 
but ours. 

A Cossus, like a wild cat, springs ever at the face ; 
AFabius rushes like a boar against the shouting chase; 
But the vile Claudian litter, raging with currish spite. 
Still yelps and snaps at those who run, still runs from 
those who smite. 

So now ’twas seen of Appius. When stones began 
to fly, 

He shook, and crouched, and wrung his hands, and 
smote upon his thigh. 

Kind clients, honest lictors, stand by me in this fray! 
^lust I be torn in pieces ? Home, home, the nearest 
way ! ” • • ^ 

"WTiile yet he spake, and looked around .with a be- 
wildered stare, 

Four sturdy lictoi;^ put their necks beneath the 
• curule chair ; 

And fourscore clients on the left, and fourscore on 
the right, • 

Arrayed thenfselves with swords and staves, and loins 
girt up for fight. 

But, though without or staff or sword, so furious was 
•the throng, 

That scarce the train with might and main could 
bring their lord along. 

Twelve times the crowd made at him; five times 
they seized his gown ; 

Small chance was his to rise again, if once they got 
him .down ; • 

^nd sharper came the pelting; and evermore the 

Tribunes ! Ve will have Tribunes ! ” — ^»ose with a 
louder swell ; • 
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And the chair tossed as tosses a bark with tattered sail 

When raves fhe Adriatic beneath ar^ eastern gale, 

When the Calabrian sea-marks are lost in clouds of 
spumef, 

\nd the great Thunder-Cape has donned his veil of 
inky gloom. ® 

One stone hit Appius in the mouth, and one beneath 
the ear ; 

And ere he reached Mount Palatine, he swooned with 
pain and fe^ft*. 

His cursed head, that he was wont to hold so high 
with pride, 

Now, like a drunken man’s, hung down, and swayed 
from side to side ; 

And when his stout retainers had brought him to 
his door, 

His face and neck were all one cake of filth and 
clotted gore. 

As Appius Claudius was that day, so may his grand- 
son be ! 

God send Eome one such other sight, and send me 
there to see ! 



305 


THE PROPHECY OF CAPYS. 


It can hardly be necessary to remind any reader that 
according to the popular tradition, Eomulus, after he 
had slain his grand-uncle AmuUus, and restored his 
grandfather Numitor, determined to quit Alba, the 
hereditary domain of the Sylvian princes, and to 
found a rf3ew city. The Gods, it was added, vouch- 
safed the clearest signs of the favour with which 
They regarded the enterprise, and of the high desti- 
nies reserved for tlle*young colony. • 

This event was likely to be a favourite theme of 
the old Latin minstrels. They would naturally at- 
tribute th^ project^ of Romulus to some divine inti- 
mation of the power and prosperity which it was 
decreed that his city should attain. They would 
probably introduce seers foretelling the victories of 
unborn Consuls and Dictators, and the last great 
victory would generally occupy the most conspicuous 
place in the prediction. There is nothing strange 
in the supposition that the poet who was employed 
to celebrate the first great triumph of the Romans 
over the Greeks might throw his song of exultation 
into this form. 

The occasion was one likely to excite the strongest 
feelings of national pride. A great outrage had been 
followed by a great retribution. Seven years before 
Jbhis time, Lucius Posthumius Megellus, who sprang 
from one of^the noblest houses of Rome, and had 
been thrice Consul, was sent ambassadoifc to Taren- 

VOL. IV. X 
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turn, with charge to denaand reparation for grievous 
injuries. The Tarentines^gave him audience in their 
theatre, where he addressed them in such Greek as 
he could command, which, we may well believe, was 
not exactly such as Cineas would have spoken. An 
exquisite sense of the ridiculo’is belonged to the 
Greek character; and closely connected with this 
faculty was a strong propensity to flippancy and im- 
pertinence. When Posthumius placed an accent 
wrong, his hearers burst into a laugh. When he 
remonstrated, they hooted hiip, and called him 
barbarian ; and at length hissed him off the stage as 
if he had been a bad actor. As the grave Roman 
retired, a buffoon who, from his constant drunken- 
ness, was nicknamed the Pint-pot, came up with 
gestures of the grossest indecency, and b,#^spattered 
the senatorial gown with filth. Posthumius turned 
round to the multitude, and held up the gown, as if 
appealing ito the universal law of nations. The sight 
only increased the insolence of the Tarentines. They 
clapped their hands, and set up a shout of laughter 
which shook the theatre. Men of Tarentum,” said 
Posthumius, it will take not a little blood to wash 
this gown.” ' 

Rome, in consequence of thia insult, declared war 
against the Tarentines. The Tarentines sought for 
allies beyond the Ionian Sea. Pyrrhus, king of 
Epirus, came to their help with a large army ; and, 
for the first time, the two great nations of antiquity 
were fairly matched against each other. 

The fame of Greece in arms, as well as in arts, 
was then at the height. Half a century earlier, the 
career of Alexander had excited the admiration and 
terror of all nations from the Ganges to the Pillars 
of Hercules. ‘ Royal houses, founded by Macedonian 
captains, still reigned at Antioch and Alexandria. 
That barbarian warriors, led by barbarian chiefs, 

Hal. De Learationibue. 
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should win a pitdied battle against Greek valour 
guided by Greek science, seemed as incredible as it 
would now seem •that the Burmese or the Siamese 
should, in the opfen plain, put to flight, an equal 
number of the best English troops. The Tarrfhtines 
were convinced thai th^ir countrymen were irresis- 
tible in war; and this conviction had emboldened 
them to treat with the grossest indignity one whom 
they regarded as the representative of an inferior 
race. Of the Greek generals then .living Pyrrhus 
was indisputably the first. Among the troops who 
were trained in the Greek discipline his Epirotes 
ranked high. His expedition to Italy was a turning- 
point in the history of the world. He found there 
a people who, far inferior to the Athenians and 
Corinthians in the fine arts, in the speculative 
sciences, and in all the refinements of life, were the 
best soldiers on the face of the earth. Their arms, 
their gradations of radk, their order of battle, their 
method of intrenchment, were aU of Latin origin, 
and had all been gradually brought near to perfec- 
tion, not by .the stud^ of foreign models, but by the 
genhis and experience of many generations of great 
native commanders. The first words which broke firom 
the king, when his practised eye had surveyed the 
Koman encampflaent, were full of meaning : — “ These 
barbarians,” he said, “ have nothing barbarous in their 
military arrangements.” He was at first victorious ; 
for hi^ own talents were superior to those of the cap- 
tains who were opposed to him; and the Komans 
were not prepared for the onset of the elephants of the 
East, which were then for the first time seen in Italy 
— moving mountains, with long snakes for hands.^ 
But the victories of the Epirotes were fiercely dis- 
puted, dearly purchased, and altogether^nprofitable. 
At length, Manius Curius Dentatus, who* had in his 

^ AngutTneunus is*the old Latin epithet for an elephant. Lucre- 
tius, ii. 538, V. 1302. • 
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first Consulship won two “triumphs; was again placed 
at the head •of the Roman Commonwealth, and sent 
to encounter the invaders. A great'battle was fought 
near Beneventum. Pyrrhus was cdmpletely defeated . 
He re^assed the sea ; and the world learned, with 
amazement, that a people h£|d b«^n discovered, who, 
in fair fighting, were superior to the best troops that 
had been drilled on the system of Parmenio and An- 

tigonus, . 1 ^ IX • 

The conquerors had a good right to exult in 

their success; for their glory was all their own. 
They had not learned from their enemy how to con- 
quer him. It was with their own national arms, and 
in their own national battle-array, that they had 
overcome weapons and tactics long believed to be 
invincible. The pilum and the broadsword had 
vanquished the Macedonian spear. The legion had 
broken the Macedonian phalanx. Even the elephants, 
when thetsurprise produced their first appearance 
was over, could cause no disorder in the steady yet 

flexible battalions of Rome. 

It is said by Florus, and may easily be believed, 
that the triumph far surpassed in magnificence ‘‘any 
that Rome had previously seen. The only spoils 
which Papirius Cursor and Fabius Maximus could 
exhibit were flocks and herds, waggoife of rude struc- 
ture, and heaps of spears and helmets. But now, 
for the first time, the riches of Asia and the arts of 
Gfxeece adorned a Roman pageant. Plate, fine 'stuffs, 
costly furniture, rare animals, exquisite jointings 
and sculptures, formed part of the procession. At 
the banquet would be assembled a crowd of war- 
riors and ' statesmen, among whom Manius Cunus 
Dentatus would take the highest room. Caius 
Fabridus Liiscinus, then, after two Consulships and 
two triumphs. Censor of the Commonwealth, would 
doubtless occupy a place of honour at ^the board. In 
fiif.nafimr « loss consnicuous probably lay some of 
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those who were; a few years later, the terror of 
Carthage ; Caius Duilius, ftie founder ofthe maritime 
greatness of his* country; Marcus Atilius Eegulus, 
who owed to defdat a renown far higher th^ that 
which he had derived from his victories ; and Caius 
Lutatius Catulus, wJio, vhile suffering from a grievous 
wound, fought the great battle of the ^Egates, and 
brought the first Punic war to a triumphant close. 
It is impossible to recount the name^ of these emi- 
nent citizens, without reflecting that they were all, 
without exception, .Plebeians, and would, but for the 
ever-memorable struggle maintained by Caius Lici- 
nius and Lucius Sextius, have been doomed to hide 
in obscurity, or to waste in civil broils, the capacity 
and energy which prevailed against Pyrrhus and 
Hamilcaib 

On such a day we may suppose that the patriotic 
enthusiasm of a Latin poet would vent itself in re- 
iterated shouts of Ib %riumphey such as were uttered 
by Horace on a far less exciting occasion, and in 
boasts resembling those which Virgil put into the 
mouth of Auchises.# The superiority of some foreign 
nations, and especially of the Grreeks, in the lazy arts 
of peace, would be admitted with disdainful candour; 
but pre-eminence ’in all the qualities which fit a 
people to subdue and govern mankind would be 
claimed for the Eomans. 

The following lay belongs to the latest age of 
Latifi ballad-poetry. Naevius and Livius Andronicus 
were probably among the children whose mothers 
held them up to see the chariot of Curius go by. 
The minstrel who sang on that day might possibly 
have lived to read the first hexameter^ of Ennius, 
and to see the first comedies of Plautij^. His poem, 
as might be expected, shows a much wi^er acquaint- 
ance with the geography, manners, and productions 
of remote nations, than would have been found in 
compositions of the age of Camillus. But be troubles 
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himself little about dates} and having heard travellers 
talk with admiration of the Colossus of Rhodes, and 
of the structures and gardens withVhich the Mace- 
donian kings of Syria had embellished their residence 
on the banks of the Orontes, he has never thought 
of inquiring whether these things existed in the age 
of Romulus. 
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A LAY SUNG AT THli> BANQUET IN THE CAPITOL, ON THE 
DAY WHEREON MANIUS CUBIUS DENTATUS, A SECOND 
TIME CONSUL, TRIUMPHED OVER KING PYRRHUS AND 
THE TARENTINES, IN THE YEAR OP THE CITY OCOCLIXIX. 


1 . 


^ • 

Now slain is King Amulius, • 
Of the great Sylvian line, 

Who reigned in Alba Longa, 

• On th(* throne of Aventine. 
Slain is the Pontiff Gamers, 

Who spake the words of doom ; 
‘‘ "^e children to the Tiber, 

The mother to the tomb.” 


n. 

In Alba’s lake no fisher 
His net to-day is flinging ; 

On the dark rind of Alba’s oakj 
To-day no axe is ringing : 

The yoke hangs o’er the manger : 

The scythe lies in the hay« 
Through all the Alban villages 
No work is done to-day. 
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•m. 

And every Alban burgher" 

‘ Hath donned his whitfest gown ; 
And every head in Alba 
Weareth a poplar cr<wm ; ^ 

And every Alban door-post 

With boughs and flowers is gay, 
For to-day the dead are living ; 
Tlie ’lost are found to-day. 


IV. 

They were doomed by a bloody king : 

They ’were doomed by a lying priest : 
They were cast on the raging flood : 

They were tracked by the raging beas£. 
Jlaging beast and raging flood 
Alike have spared the prey ; 

And to-day the dead are living : 

The lost are found tp-day. 


The troubled river knew them, 

And smoothed his yellow foam 
And gently rocked the cradle 
That bore the fate of Eome. 

The ravening she-wolf knew them, 
And licked them o^er and o’er, 

And gave them of her own fierce milk, 
Eich'with raw flesh and gore. 
Twenty winters, twenty springs. 

Since then have rolled away ; 

And to-day the dead are living : 

The lost are found to-day. 
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VJ, 

Blithe it .was to see the twins. 
Right goodly youths and tall, 
Marching from Alba Longa 
To their old* grandsire’s hall. 
Along their path fresh garlands 
Are hung from tree to tree : 
Before them stride the pipers, 
Piping a note of glee. 


vn. 

On the right goes Romulus, 

• With arms to the elbows red. 
And in his hand a broadsword. 
And on the blade a head — 

A head in ?in iron helmet, • 

With horse-hair hanging down, 
A shaggy head, a swarthy head, 
.Fixed ilk a ghastly frown — 

The head of King Amulius 
Of the great Sylvian line, 

Who reigifed in Alba Longa, 

Oif the throne of Aventine. 


vui. 

On the left side goes Remus, 
With wrists and fingers red. 
And in his hand a boar-spear. 
And on the point a head — 
A wrinkled head and aged, m 
With silver beard and hair. 
And holy fillets round it, 

SHch as the pontiffs wear — 
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And there, unqnanched through age^ 
Lijke Vesta’s saered fire, 

Shall live the spirit of thy iiurse, 
The spirit pf thy sire. 


xvi; 

The ox toils through the furrow, 
Obedient to the goad ; 

The patient ass, up flinty paths, 

^ Plods with his weary load : 

With whine and bound the spaniel 
His master’s whistle hears ; 

And the sheep yields her patiently 
To the loud clashing shears. 


XVII. 

* O 

Blit thy nurse will hear ho master, 
Thy nurse will bear no load ; 
And woe to them that shear her. 
And woe to them that goad ! ' 

When all the pack, loud baying. 
Her bloody lair surrounds. 

She dies in silence, biting haiQfl, 
Amidst the dying hounds. 


xvui. 

Pomona loves the orchard ; 

And Liber loves the vine ; 

And PaHs loves the straw-built shed 
Warm with the breath of kine ; 
And Venus loves the whispers 
Of plighted youth and maid. 

In April’s ivory moonlight ^ 

. Beneath the chestnut shade. 
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xii. 

But thy father loves the clashing 
Of broadsword and of shield : 

He loyes to drint the steam that reeks 
From the fresh battle-field : 

He smiles a smile more dreadful 
Than his own dreadful frown, 

When he sees the thick black cloud of smoke 
Go up from the conquered town. ^ 


XX. 

And such as is the War-god, 

The author of thy line, 

And such as she who suckled thee, 

Even such^be thou and thine, 
licave to the soft Campanian 
His baths and his perfumes ; 

Leave to the sordid race of Tyre 
llieir dyeing-vats and looms : 

Leave to the sons of Carthage 
The rudder and the oar : 

Leave to the Greek his marble Nymphs 
And scrolls of wordy lore. 


XXI. 

Thine, Roman, is the pilum : 

Roman, the sword is thine. 

The even trench, the bristling m^nd. 
The legion’s ordered line ; 

And thine the wheels of triumpn. 
Which with their laurelled train 
Move slowly up the shouting streets 
To Jove’s eternal fane. • 
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Bene^itli thy yoke *the Volsciaii 
Shall vail his lofty brovr : 

s Soft Capua’s curled revellers 
Before thy chairs shall bow : 

The Lucumoes of Amus * 

Shall quake thy rods to see ; 

And the proud Samnite’s heart of steel 
Shall yield to only thee. 

c 

xxm. 

‘‘ The Graul shall come against thee 
From the land of snow and night : 
Thou shaft give his fair-haired armies 
To the raven and the kite. 

XXIV. 

c 

“ The Greek shall come against thee, 

The conqueror of the East. 

Beside him stalks to batCe 

The huge earth-shaking beast, 

The beast on whom the castle 
With all its guards doth stand. 

The beast who hath between his eyes 
The serpent for a hand. 

First march the bold Epirotes, 

Wedged close with shield and speai*. 
And the ranks of false Tarentum 
Are glittering in the rear. 

XXV. 

The ranks of false Tarentum 
Like hunted sheep shall fly : 

In vain the bold Epirotes 

Shall round their standards die : 
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And Apennine’s grej^ vultures 
Shall have a nobte feast 

On the faf and the eyes 

Of the hdge earth-shaking beast# 

±xvi. 

‘‘ Hurrah ! for the good weapons 
That keep the War-god’s lan^d. 

Hurrah ! for Home’s stout pikim 
In a stout*E.oman hand. 

Hurrah I for Rome’s short broadsword 
That through the thick array 

Of level spears and serried shields 
Hews deep its gory way. 

XXVII. 

Hurrah ! for the great triumph 
That stretches many a mile. 

Hurrah ! for the wan captives 
That pass ki endless file. 

Ho ! bold Epirotes, whither 

Hath the Red King ta’en flight ? 

Ho ! dogs of false Tarentum, 

Is not the gown washed white ? 


xxvni. 

Hurrah ! for the great triumph 
That stretches many a mile. 
Hurrah ! for the rich dye of Tyre> 
And the fine web of Nile, 

The, helmets gay with plumage 
Tom from the pheasant’s wingi^ 
The belts set thick with starry gems 
That*shone on Indian kings. 
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The ums of masg|7 silver, 

The goblets roiigh with ffold, 

The many-coloured tablets oright 
With loves -and wars of old, 

The stone that breathes and struggles, 
The brass that «seQjnB jo spe^k ; — 
Such cunning they who dwell on high 
Have given unto the Greek. 


XXIX. 

Hurrah ! for Manius Curius, 

The bravest son of Rome, 

Thrice in utmost need sent forth. 
Thrice drawn in triumph home. 
Weave, weave, for Manius Curius 
The third embroidered gown : 
Make ready the third lofty car, 

And twine the third green crown 
And yoke the steeds of Rosea 
With necks like a bended bow, 
And deck the bull, Mevania’s bull, 
The bull as white as snow. 


XXX. 

' Blest and thrice blest the Roman 
Who sees Rome’s brightest day 
Who se^s that long victorious pomp 
Wind down the Sacred Way, 

And tiirough the bellowing Forum, 
Atid round the Suppliant’s Grove, 
Up to the everlasting gates 
Of Capitolian Jove. 
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nr' 

Then whe^e, o’er two fright havei^s. 

The towers of Corinth frown ; 

Where the gigantic King of Day 
Oif his own ithodes looks dol^n ; 

Where soft Orontes murmurs 
Beneath the laurel shades ; 

Where Nile reflects the end^efts length 
Of dark red colonnades ; 

Where in tfie still deep water, 

Sheltered from waves and blasts. 
Bristles the dusky forest 
Of Byrsa’s thousand masts ; 

"^Aj^ere fur-clad hunters wander 
Amidst the northern ice ; • 

Where through the sand cf morning-land 
The camel hears the spice ; ^ 

Where Atlas flings his shadow 
Far o’er the western foam, 

Shall be great fear on all who hear 
The mighly name of Rome.” 


VOL. IV. 
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EPITAPH ON HENEY MARTYN. ( 1812 .) 


Her^ Marty n lies. In Manhood’s early bloom . 
The Christian Hero finds a Pagan tomb. 

Religion, sorrowing o’er her favourite son, 

Points to the glorious trophies that h^ won. 
Eternal trophies ! not with carnage red, 

Not stained with tears by hapless captives shed, 
But trcmhies of ^ the Cross ! for that dear name, 
wThrou^ every form of danger, death, and shame. 
Onward he journeyed to a happier shore, 

Where danger, death, and shame assault no more. 
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LINES TO THE MEMORY OF PITT. (1813.) 


Oh Britain ! dear Isle, when the annals of story 
Shall tell of the deeds that thy children have 
dore^ 

When thd strains of each poet shall sing of their 

glory. 

And the triumphs their skill and their valour have 
won; 

When the olive and palm in thy chaplet are blended^ 
When thy arts, and thy fame, and thy commerce 
increase. 

When thy arms through the uttermost coasts are 
extejnded. 

And thy war is triumphant, and happy thy peace ; 

When the ocean, whose waves like a rampart' ^ow 
round thee, 

Conveying thy mandates to every shore. 

And the empire of nature no longer can bound thee. 
And the world be the scene of thy conquests no 
more : 

Remember the man who in sorrow and danger. 
When thy glory was set, and thy spirit was low. 

When thy hopes were o’erturned by the arms of the 
stranger, 

And thy feanneis displayed in the halls of the foe. 

Stood forth in Sihe tempest of doubt and disaster, 
Unaided, aind single, the danger to brave. 

Asserted thy claims, and the rights of his master. 
Preserved thee to conquer, and saved thee to save. 
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Awake, arisa, the hour is come. 

For rows and revolutions ; 

There’s no receipt like pike and drum 
For crazy constitutions. 

Close, close the shop ! Break, break the loom 
Desert your hearths and furrows. 

And throng in arms to seal the doom 
Of England’s rotten boroughs. 


We’ll stretch that tort’ring Castlereagh 
On his ow^j Dublin rack, sir ; 

We’ll drown the King in Eau de vie. 
The Laureate in his sack, sir. 

Old Eldon and* his sordid hag 
In malten gold we’ll smother. 

And stifle in his own green bag 
The Doctor and his brother. 


In chains we’ll hang in fair Guildhall 
The City’s famed Recorder, 

And next on proud St. Stephen’s ^p-11, 
Though Wynne should squeak to order. 
In vain our tyrants then shall tiy 
To ’scape our martial law, sir ; • 

In vain the trembling Speaker cry 
That^‘^ Strangers must withdraw,”_sir. 
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Copley to hang offem Is no text ; 

A rat ,is not a man,' sir : 

With schedules and with tax biUs next 
,^We’U bury pious Van, sir. 

Thb slaves who loved the Income Tax, 
We^ll crush by scores, Jike mitesy sir, 
And him, the wretch who freed the blacks, 
And more enslaved the whites, sir. 


Th<R;^eer shaU dangle from his gate, 
The bishop from his steeple. 

Till all recanting, own, the State 
Means nothing but the People. 
Well fix the church’s revenues 
On Apostolic basis. 

One coat, one scrip, one pair of shoes 
Shall pay their strange grimaces. 


Well strap the bar’s deluding train 
In their own darling halter, 

And with his big church bible brain 
The parson at the altar. 

Hail glorious hour, when fakjleform 
Shall bless our longing nation, « 
And Hunt receive conunands to form 
A new administration. 


Carlile shall sit enthroned, where sat 
Our Cranmer and our Seeker ; 

And Watson ^how his snow-white hat 
In England’s rich Exchequer! 

The breast«»^f Thistlewood shall wear 
Our Wellesley’s star and sash, man ; 
And many a mausoleum feir 
Shall rise to honest Cashman. 
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Then, then beneath tlie nine-tailed cat 
Shall they who ns^ it writhe, sy ; 

And ciirates*lean, and rectors fet, 

Shall dig the ground they tithe, sir. 
Down with your Bayleys, and your Bestf, 
Your ^Giffords, ^d*your Giumeys: 

We’ll clear the island of the pests, 

Which mortals name attorneys. 

• 

Down with your sheriffs, and yhur may^s. 
Your registrars, and proctors. 

We’ll live without the lawyer’s cares, 

And die without the doctor’s. 

No discontented fair shall pout 
To see her spouse so stupid ; 

We’H tread the torch of Hymen out. 

And live content with Cupid. 

• • 

Then, when the high-born and the great 

Are humbled to our level, 

On all the weajth of Church and State, 

* Like aldermen, we’ll revel. 

We’ll live, when hushed the battle’s din. 
In smoking and in cards, sir. 

In drinking unexcised gin. 

And wooing fair Poissardes, sir. 
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IVEY. (1824.) 

A* SONG OF THE HUGUENOTS. 


Now glory to the Lord of Hosts, from whom all 
glories are ! 

And glory to our Sovereign Liege, Kingi Henry of 
Navarre! * . , 

Now let there be the merry sound of music and of 
dance, * • 

Through thy corn-fields green, and sunny vines, oh 
pleasant land of France ! 

And thou, Eochelle, our own Eechelle, proud city of 
the waters, 

Again let rapture light the eyes of all thy mourning 
daughters. “ • 

As thou wert constant in our ills,® be joyous in 
our joy, 

For cold, and stiff, and still are they who wrought 
thy walls annoy. * 

Hurrah ! hurrah ! a single field hath turned the 
chance of war, 

Hurrah ! hurrah ! for Ivry, and Henry of Navarre. • 


Oh I how our^earts were beating, when, at the dawn 
of day,* . ^ 

We*saw the army of the League dra\^ out in long 
array ; 
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With all its priest-led citizens, and all its rebel 
jyeers, • ^ 

And AppenzeFs Stout infantry, and Egmont’s Flemish 
spears. • . * « 

There rode the brood of false Lorraine, the turses of 
our land ; • ^ • 

And dark Muyenne was in the midst, a truncheon in 
his hand : 

And as we looked on them, we thought of Seine’s 
empurpled flood, , , * 

And good Coligni’^ hoary hair all dabble(^^ith his 
blood ; 

And we cried unto the living God, who rules the 
fate of war. 

To fight for his own holy name, and Henry of 
Navarre. 


The King is come«tt) marshal us, in alUhis armour 
drest, 

And he has bound a snow-white plume upon his 
^ gallant crest. . 

H«klooked upon his people, and a tear was in his 
eye ; 

He looked upon the traitors^ and his glance was 
stern and high. 

Eight graciously he smiled on us, as rolled from 
wing to wing, 

Down all our line, a deafening shout, ‘‘ God save 
our Lord the King.” 

An if my standard-bearer fall, as faU full well he 

y 

For never saw I promise yet of su#h a bloody 
fray, * . 

Press where ye see my white plum# shine, amidst 
the ranks of war, 

And be yoyr oriflamme to-day the helmet of 
Navarre.” 



332 


MISCELLANEOUS POEMS. 


Hurrah ! the foes are moying. Hark to .the mingled 
din, f, ® 

Of fife, and steed, and trump, and drum, and roaring 
fiulverin. 

The fiery Duke is pricking fast across Saint Andre’s 
plain, ^ 

With all the hireling chivalry of Ouelders and 
Almayne. 

Now by the lips of those ye love, fair gentlemen of 
France, ' c 

Charg$^.^r the golden lilies, — upon them with the 
lance. 

A thousand spurs are striking deep, a thousand 
spears in rest, 

A thousand knights are pressing close behind the 
snow-white crest ; 

And in they burst, and on they rushed, while, like a 
guiding star, 

Amidst the thickest carnage blazed the helmet of 
Navarre. 


Now, God be praised, the day is ours. May^nne 
hath turned his rein. 

D’Aumale hath cried for quarter. The Flemish 
count is slain. 

Their ranks are breaking like thin clouds before a* 
Biscay gale ; 

The field is heaped with bleeding steeds, and ‘'flags, 
and cloven mail. 

And then we thought on vengeance, and, all along 
our van, 

Eemembe7 Saint Bartholomew,” was passed from 
man to man. 

But out spakfe gentle Henry, ^^No Frenchman is 
my foe : ^ 

Dowh, down with every foreigner, ^but let your 

t j 1 
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Oh ! was there ever such a |niight, in friendship or 
in war, • ^ 

As our Sovereign ‘Lord, King Henry, the soldier of 
Navarre ? • . . . 


Eight well fdught all the Frenchmen who fought 
for France to-day ; 

And many a lordly banner God gave them for a 

But we of the religion have borne us best in^ht ; 

And the good Lord of Rosny hath ta’en the comet 
white. 

Our own true Maximilian the comet white hath 
ta’en, 

The corn^ white, with crosses black, the flag of 
false Lorraine. 

with it high ; unfurl it wide ; that all the host 
may know , • ^ 

How God hath humbled the proud house which 
wrought his church such woe. 

Then on the ground, while trumpets sound their 
fondest* point of war. 

Fling the red shreds, a foot cloth meet for Henry of 
Navarre. • • 


Ho ! maidens of Vienna ; ho ! matrons of Lucerne ; 
Weepf weep, and rend your hair for those who never 
shall return. 

Ho ! Philip, send, for charity, thy Mexican pistoles. 
That Antwerp monks may sing a mass for thy poor 
spearmen’s souls.* ^ ^ 

Ho! gallant nobleS of the League, look that your 
arms be bright ; # 

Ho ! burghers of Saint Genevieve, keejf watch and 
* ward to-night. • 
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For pur God hath crushed the tyrant, oipr God hath 
raised tjie slave, 

And mocked the counsel of the wise, and the valour 
pf the brave. 

Then glory to his holy name, from whom all glories 
are ; ' 

And glory to our Sovereign Lord, Bang Henry of 
Navarre. 
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Oh, weep for Moncontour ! oli ! weep for the hour 
When the children of darkness and evil had power, 
When the horsemen of Valois triumphantly trod 
On the bosoms that bled for tBeir rights ani their 

God. • • 

Oh, weep for Moncontour ! oh ! weep for the slain. 
Who for faith andfor freedom lay slaughtered in vain ; 
Oh, weep for the living, who linger to bear 
The renegade^s shame, or the exile’s despair. 

Ode look, one last look, to our cots and our towers. 
To the rows of our, vines, and the be(Js of our 
flowers. 

To the church where the bones of our fathers 
decayed, 

Whiuge we fondly ,haa dreamed that our own would 
be laid. 

Alas! we must leave thee, dear desolate home. 

To the spearmen of Uri, the shavelings of Rome, 

To the serpent of Florence, the vulture of Spain, 

To thq pride of Anjou, and the guile of Lorraine. 

Farewell to thy fountains, farewell to thy shades, 

To the song of thy youths, and the dance of thy 
maids. 

To the breath of th^ gardens, the hupa o^thy bees. 
And the long waving line of the blue Pyrenees. 

Farewell, and for ever. The priest and the slave 
Mky rule in the halls of the free and the brave. • 
Our hearths w§ abandon ; our lands we resign ; 

But, Father, we kneel to no altar but thiji^. 



336 


misoellakeogs poems. 


SONGS OF THE CIVIL WAE. 

I. THE BATTLE bp NASEBY, BY OBADIAH BIND-THEIR-KINGS- 
IN^ 'CHAINS - AND - THEIR - NOBLES - WITH-LINKS-OP-IRON, 
SERJilANT IN IRETON^S REGIMENT^ ( 1824 .) 


Oh ! wherefore come ye forth, in triumph from the 
North, ^ 

With your hands, and your feet, and your raiment 
all red ? ' 

And wherefore doth your rout send forth a joyous 
shout ? 

And whence be the grapes of the wine-press which 
ye tread ? 

Oh evil was the root, and bitter was the fruit, 

And crimson was the juice of the vintage that we 
trod ; 

For we trampled on the throng of the haughty and^ 
the strong, 

Who sate in the high places, and slew the .saints 
of God. 

It was about the noon of a glorious day of June, 

That we paw ^heir banners (fence, and their cuir- 
asses shine, 

And the Mail of blood was there, with his long 
essenced hair, 

And Astley, and Sir Marmaduke, and Rupert 6f 
the Rhine. ^ 
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like a servant ‘oi the Lor(|, with his Bible and his 
sword, * • 

The General r®de along us to form ul to the fight, 

When a murmuring sound broke out, and swelPd into 
a shout, 

Among the 
right. • 

And hark ! like the roar of the billows on the shore, 

The cry of battle rises alon^ their charging line ! 

For God ! for the Cause ! for the Church.^ifor the 
Laws ! * • 

For Charles King of England, and Kupert of the 
Khine ! 

The furious German comes, with his clarions and 
his arums, 

• His bravoes of Alsatia, and pages of Whitehall ; 

They are bursting (jd* our flanks. Grasp^our pikes, 
close your ranks ; 

For Kupert never comes but to conquer or to fall. 

Tlwy are h*ere ! .They rush on ! We are broken ! We 
are gone ! 

Our left is borne 43efore them like stubble on the 
blast. • 

f 0 Lord, put forth thy might ! 0 Lord, defend the 
right ! 

Stand back to back, ih God’s name, and fight it 
to the last. 

Stout Skippon hath a wound ; the centre hath given 
ground : • . 

Hark ! hark !— What means the trampling of 
horsemen on our rear? • 

Whose banner do I see, boys ? ’Tis he, thank God, 
’tis he, boys. • 

Bear up another minute : brave Oliver is here. 
VOL. IV. z • 


god|pss horsemen upon the tyrant’s 
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Their heads all stooping Jew, their points all in a row, 

Like a wjhirlwind on the trees, like a deluge on 
the dykes, 

Our f'uirassiers have hurst on the ranks of the Accurst, 

And^ at a shock have scattered the forest of his 
pikes. r ^ 

Fast, fast, the gallants ride, in some safe nook to hide 

Their coward heads, predestined to rot on Temple 
Bar : f . 

And Hb^he turns, he flies: — sjiame on those cruel 
eyes 

That bore to look on torture, and dare not look 
on war. 

c 

Ho! comrades, scour the plain; and, ei^ ye strip 
the slain. 

First give another stab to make your search secure. 

Then shake from sleeves and .pockets their broad- 
pieces and lockets, 

The tokens of the wanton, the plunder of the poor. 

Fools! your doublets shone with gold, and, your 
hearts were gay and bold. 

When you kissed your lily hands to your lemans 
to-day ; « 

And to-morrow shall the fox, from her chambers in 
the rocks, 

Lead forth her tawny cubs to howl above the prey. 

Where be your tongues that late mocked at heaven 
and hell and fate. 

And the ffingewrs that once were so busy with your 
blades. 

Your perfum’d satin clothes, your catches and your 
oaths, ' 

Your st^e-plays and your sonnets, jour diamonds 
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Down, dow^, forever dowf with the mitre and the 
crown, * • , 

With the Belisd of the Court, and the Mammon of 
the Pope ; • . . • 

There is woe in Oxford Halls ; there is wail 4n Dur- 
ham’s Stalls : • , 

The Jesuit smites his bosom : the Bishop rends 
his cope. 

And She of the seven hills shall mount her children’s 

And tremble when she thinks on the ed^of Eng- 
land’s sword ; 

And the Kings of earth in fear shall shudder when 
they hear 

What yie hand of God hath wrought for the 
Houses and the Word. 
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Hbbb warlike cobblers railed from tops of casks 
* At Ibrds and loTO-lOcks, monarchy and masques. 

^rhere many a graceless page blaspheming reel’d, 

From his dear cards an(J bumpers, to the field : 

The famished rooks, impatitrnt of delay, i. 

Gnaw their cogg’d dice and curse the lingering prey : 

His sad Andromache, with fruitless care, 

Paints her wan lips and braids her borrowed hair : 

For Church and King he quits his favourite arts, 

. Forsakes hih Knaves, forsakes his Queen of Hearts : 
Church and King he burns tp stain with gore 
His doublet, stained with nought but sack before. 

From a M8. Foem. 

II. THE cavalier’s MARCH TO LONDON. ( 1824 .) 


To horse ! to horse ! brave Cavaliers ! . , 

To horse for Church and Crown ! 

Strike, Strike your tents ! snatch up your spears ! 

And ho for London town ! 

The imperial harlot, doom’d a prey 
To our avenging fires, < 

Sends up the voice of her dismay ' 

From all her hundred spires. 

The Strand resounds with maiden’s shrieks, 

The ’Change with merchants’ sighs, 

And blushes stand on brazen’ cheeks, 

And tears in iron eyes ; * 

And, pale with fasting and with fright, 

Each Puritan Committee 

Hath summon’d forth to prayer and fight 

The Roundheads of the City. 

< 

And soon shall London’s sentries hear 
The thunder of our drum. 

And London’s dames, in wilder fear, < 

Shall cry, Alack ! They come ! ^ 
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Fling the* fasces ; — ^tea# up the spikes ; 

And forward^ one andT all. • 

Down, down with all their train-band pike^, 
Down with th*eir mud-built wall. 

Quarter ? — Foul ^pill joiyr whining noise, 

Ye recreant spawn of fraud ! 

No quarter ! Think on Strafford, boys. 

No quarter ! Think on Laud. 

What ho ! The craven slaves retjr^. 

On ! Trample them*to mud. 

No quarter ! — Charge. — No quarter ! — P^re. 
No quarter ! — Blood ! — Blood ! — Blood ! — 

Where next ? In sooth there lacks no witch, 
Brave lads, to tell us where. 

Sure London’s sons be passing rich, 

» • Her daughters wpndrous fair : 

And let that dastar^ be the theme 
Of many a boarti’s derision, 

Who quails for sermon, cuff, or scream 
Of any sweet Precisian. 

Their lean divines, of solemn brow. 

Sworn foes to throne and steeple. 

From an* un wont •(? pulpit now 
Shall edify the people : 

Till the tir’d hangman, in despair. 

Shall curse his blunted shears, 

And vainly pinch, and scrape, and tear. 
Around their leathern ears. 

We’ll hang, above his own Gruildhall, 

The city’s grave* Recorder, 

And on the den»of thieves we’ll fSll, 

Though Pym should speak to or(^r. 

In vain the lank-haired gang shall try 
To cheat our martial law ; 

In vain shsdl Lenthall trembling cry 
That strangers must withdraw. 
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Of bench and wpolsackf tub and (vrair,* 

‘ We’ll build a glorious* pyre, 

And tons of rebel parchment there 
Shall crackle in the fire. 

With 'them shall perish, cheek by jowl, 
Petition, psalm, and libed, . 

The Colonel’s canting muster-roll, 

The Chaplain’s dog-ear’d bible. 

We’ll tread a^ipeasure round the blaze 
Wi^ere England’s pest-expires. 

And lead along the dance’s maze 
The beauties of the Friars : 

Then smiles in every face shall shine. 

And joy in every soul. 

Bring forth, bring forth the oldest winCj^ 

And crown the largest bowl. 

And as with nod and laugh ye sip 
The gbblet’s rich carnation, 

Whose bursting bubbles seem to tip 
The wink of invitation ; 

Drink to those names, — those 'glorious- names, - 
Those names no time shall sever, — 

Drink, in a draught as deep ^s Thames 
Our Church and King for ever ! 
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Let pious Damon take his seat, 

With mincing step, and languid smile, 
And scatter from his ’kerchief sweet, 

Si^aian odours o’er the aisle ; 

And spread his little jewelled hand, 

And smile round all the parish beauties, 
And pat his curls, and smooth his b^d. 

Meet prelude to his saintly duties. 

Let the throngjed audience press and stare, 

^ Let ‘stifled maidens ply the fan. 

Admire his doctrines and his hair, 

And whispei; ^ What a good young man ! ” 
While heiexplains what seems most clear 
So clearly that it seems perplexed, 

I’ll stay, and read my sermon here ; 

• And skulls, and bo^es, shall be the text. 

Art thou the jilted dupe of fame ? 

Dost thoii with jealous anger pine 
Whene’er she sdlinds some othgr najpae, 

With fond& emphasis than thine ? 

To thpe I preach ; draw near ; attend ! 

Look on these bones, thou fool, gfnd see 
Where all her scorns and favours end, • 
What feyron is, and thou must be. 
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Dost thou revere, « praise, o#^aru8| 

Some clod like th<^se that he re we spurn ; 
Some thing that sprang like thee from dust, 

. And shall like thee to duet return ? 

Dost thou rate statesmen, heroes, wits, 

At one sear leaf or w;g.ndering feather ? 
Behold the black, damp, narrow pits, 

Where they and thou must lie together. 

Dost thou beneath the smile or frown 
vOf some' vain womp.n bend thy knee? 

Heffe take thy stand, and ttample down 
Things that were once as fair as she. 

Here rave of her ten thousand graces. 

Bosom, and lip, and eye, and chin. 

While, as in scorn, the fleshless faces 
Of Hamilton s and Waldegraves gtin. 

Whatever thy losses or thy gains, 

Wliate’er thy projects or thy fears, 

Whatever the joys, whatever the pains. 

That prompt thy baby smiles and tears. 
Come to my school, and thpu shalt^ learn. 

In one short hour of placid , thought, 

A stoicism, more deep, more stern, 

Than ever Zeno’s porch hath taught. 

I 

The plots and feats of those that press 
To seize on titles, wealth, or power, 

Shall seem to thee a game of chess. 

Devised to pass a tedious hour. 

What matters it to him who fights 
For shows of unsubstantial good, 

Whel^her his Kings, and Queens, and Knights, 
Be things of flesh, or tMngs of wood ? 

We cljeck and take ; exult and fret ; 

Our plans extend, our passions rise. 

Till in our ardour we forget i 
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Soon f^desTf ,?ie spell, fl|^n comes the night : 

Say will |t not be then the same, 

Whether w& played the black or white, , 
WTiether vte lost or won the game ? 

Dost thou among these hillocks stray, • 

O’er some dhar tdol’s tomb to moan ? 

Know that thy foot is on the clay 
Of hearts once wretched as thy own. 

How many a father’s anxious scljemes. 

How many rapturpus lAioughts of lov^s, 
How many a mother’s cherished dreams. 

The swelling turf before thee covers ! 

Here for the living, and the dead, 

The weepers and the friends they weep, 
Hath been ordained the same cold bed. 

The same dark night, the same long sleep. 
Why shouldst thou writhe, and sob, and rave 
O’er those, with whom thou soon ^nust be ? 
Death his own sting shall cure — the grave 
Shall vanquish its own victory. 

Here learn thSt all the griefs and joys, 

Which now torment, which now beguile, 
Are children’s hurts and children’s toys, 
Scarce^worthy of one bitter smile. 

Here learn that pulpit, throne, and press. 
Sword, sceptre, lyre, alike are frail,* 

That science is a blkid man’s guess, 

And History a nurse’s tale. 

Here learn that glory and disgrace. 

Wisdom and folly, pass away. 

That mirth h^tn its appointed spa#e. 

That sorrow is but for a day ; 

That all we love, and all we hat8, 

That all we hope, and all we fear. 

Each mood of mind, each turn of fate, * 
Must end in dust and silence herq. 
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TEANSLAT^ON FROM A. V. ARNAULT. 
^ Fables: livre v., fable 16. (1826.) 


Thou poor leaf, so sear and frail, 
Sport of every wanton gale, 

Whence, and whither, dost thou fly. 
Through this bleak autumnal sky ? 
On a noble oak I grew,- , 

Green, and broad, and fair to view ; 
But the monarch of the shade 
By the tempest low was l^id. 

From that time, I wander o’e^ 

Wood and valley, hill and moor. 
Wheresoe’er the wind is blowing. 
Nothing caring, nothing knowing : 
Thither go I whither goes 
G-lory’s laurel, Beauty’s rose. 
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-De ta tige detachee, 
Pauvre feuille dessechee, 

Ou vaS“tu ? — Je n’en sais rien. 
L’orage a frappd le chene 
Qui seiil etait inon soutien. 

De son inconstante haleine, 

De zephyr oii Taquilon 
Depuis ce j<>ur me prom^ne 
De la foret a la plaine, 

De la montagne au vallon. 
Je.vais ou ie vent me m^ne, 
Sans me plaincjre ou m’elfrayer, 
Je^vais ou va toute chose, 

Ou va la fertile de rose 
Et la fhuille de laurier. 
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DIES lE^. (1826.) 

On that great, that awful day, 

This vain world shall ^ss away 
Thus the sibyl sang of old, 

Thus hath Holy David told. 

There shall be a deadly fear 
When the Avenger shall appear. 

And unveiled before his eye 
All the works of man shall lie. 

Hark ! to the great trumpet’s tones 
Pealing o’er the place of bones : 
Hark ! it waketh from their bed 
All the nations of the dead, — 

In a countless throng to meet, 

At the eternal judgment seat. 

Nature sickens withrdjsmay, 

Death may not retain his prey ; 

And before the Maker stand 
^ All the creatures of his hand. 

The great book shall be unfurled, 
Whereby Grod shall judge the world : 
What was distant shall be near, 
What was hidden shall be clear. 

To what shelter shall I fly ? 

To wtat guardian shall I cry ? 

Oh^, in that destroying hour, 

Source of goodness. Source of power, 
Show thou, of thine own free grace. 
Help unto a helpless race. 
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Thougt I plead not at thy throne 
Aught jbhat I fojr^nee have done. 

Do not thou unmindful be, 

Of what thou hast home for me : 

Of the wandering, of*the scorn, 

Of the scqjirge, and of the thorn. 
Jes'Us, hast the pain, 

And hath all been borne in vain ? 
Shall thy vengeance smite the head 
For whose ransom thou hast bled ? 
Thou, whose dying blessing gave 
Griory to a guilty slave : 

Thou, who from the crew imclean 
Didst release the Magdalene : 

Shall not mercy vast and free, 
Evermore be found in thee ? 

Father, turn on me thine eyes. 

See my blushes, hear my cries ; 

Faint though be the cries I make. 
Save me, for thy mercy’s sake, * 
From the worm, and from the fire. 
From the torments of thine ire. 

Fold me with the sheep that stand 
Pure and safe at thy right hand. 
Hear thy^gciilty child implore thee, 
Bollkig in the dust before thee. 

Oh the horrors of that day ! 

When this frame of sinful clay, • 
Starting from ifls burial place. 

Must behold thee face to face. 

Hear and pity, hear and aid. 

Spare the creatures thou hast made. 
Mercy, m^cy, save, forgive. 

Oh, wh<5 shall look on thee and live ? 
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THE MARRIAGE OF TIRZAH AND AHIRAD. 

. . ( 1827 .) 

aENESfs VI. 3. 


It is the dead of night : 

Yet more than noonday light 
Beams far and wide from many a gorgeous hall. 
Unnumbered harps are tinkling^ 

Unnumbered lamps are tvinkling, 

In the ^reat city of the fourfold wall. 

By the brazen castle’s moat, 

The sentry hums a livelier note. 

The ship-boy chaunts a shriller lay 
From the g^leys in the-bay. 

Shout, and laugh, and hurrying feet 
Sound from mart and square and street, 
From the breezy laurel shades, 

From the granite colonnades, 

From the golden statue’s base. 

From the stately market-place. 

Where, upreared by captive hands, 

The great Tower of Triumph stands, 

All its pillars in a blaze - 
With ihe many-coloured raysf, 

Which laiithorns of ten thousand dyes 
Shed OB ten thousand panoplies, 

^ But closest is the throng. 

And loudest is the song, 
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• I 

In that, sweet garden l|pthe river’s side, 

The abyss of myrtlft oowers, 

The wildelness of flowers, 

Wher-e Cain hath built the palace of his pride. 
Such palace ne’er shall be again 
Among the dwiiyiling race of men. 

From all its threescore gates the light 
Of gold and steel afar was thrown ; 

Two hundred cubits rose in height 
The outer wall of polished stoike * 

On the top wa^ ampFe space 
For a gallant chariot race. 

Near either parapet a bed 
Of the richest mould was spread, 

Where amidst flowers of every scent and hue 
Rich oaiange trees, and palms, and giant cedars 
. •grew. 


In the mansion’s public coXirt 
All is revel, song, and sport ; 

For ther^, till mgrn shall tint the east. 
Menials and gsuards prolong the feast. 

The boards with painted vessels shine ; 

The marl>le cisterifs foam with wine. 

A hundred (fencing girls are there 
With zoneless waists and streaming hair^ 
And countless eyes wit^ ardour gaze, 

^nd countless hands the measure beat, 

As mix and part in amorous maze 

Those floating arms and bounding feet. 
But npne of all the race of Cain, 

Save those w^om he hath deigned iSo grace 
With yellow robe and sapphire Aain, 

May pass beyond that outer spacS. 

For now within the painted hall * 

The Firstborn keeps high festival. 
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Before the glittering^lves all night. 

Their ^ost the.chosen captains hold,. 
Above the portal’s stately height 

The legend damps in lamps of ^old:. 

“ In ^life united and in death 
May Tirzah and Ahira4 be, 

The bravest he of all the sons of Seth, 

Of all the house of Cain the loveliest she. 

Through all the climates of the earth 
This night is given to festal njiirth. 

The long continued war is ended. 

The long divided lines are blended. 

Ahirad’s bow shall now no more 
Make fat the wolves with kindred gore. 

The vultures shall expect in vain 
Their banquet from the sword of Cain. 
Without a guard the herds and flocks 
Along the frontier moors and, rocks 
From eve to morn may roam ; 

Nor shriek, nor shout, nor reddened sky, 
Shall warn the startled hind to fly 
From his. beloved home. 

Nor to the pier shall burghers crowd 
With straining necks and faces pale, 

And think that in each flitting cloud 
They see a hostile sail. 

The peasant without fear shall guide 
Down smooth canal or river wide 
His painted bark of cane, 

Fraught, for some proud bazaar’s arcades. 
With chestnuts from his native shades, 

And Tdne, <and milk, and grain. 

Search round 1:he peopled globe to-night. 
Explore Sjach continent and isle, 

There is ho door without a light, 

No face without a smile. 
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The noblest chiefs of eitj^er race, 

From nortlj and south, from west and east, 
Crowd to the painted hall to grace * • 

The pomp ofrthat atoning feast. 

With widening eyes and labouring breath# 

Stand the fair-h^red sqps of Seth, 

As bursts \ipon thei/ dazzled sight 
The endless avenue of light, 

The bowers of tulip, rose, and palm, 

The thousand cressets fed vdth b^hn, 

The silken vests, the boards piled high 
With amber, gold, and ivory, 

The crystal founts whence sparkling flow 
The richest wines o’er beds of snow, 

The walls where blaze in living dyes 
The kipg’s three hundred victories. 

The^ heralds point the fitting seat 
To every guest in order ineet, 

‘And place the highest in degree 
Nearest th’ imperial canopy. 

Beneath its broad and gorgeous fold, 

With naked swords and shields of gold, 

S|jood the sev^n princes of the tribes of Nod. 

Upon an ermine carpet lay ' 

Two ttger cubs m furious play. 

Beneath the emerald throne where sat the signed of 
Grod. 

Over that ample foreliead white 
The thousandth year returneth. 

Still, on its commanding height, 

With a fierce and blood-red light, 

The fiery tok&n burneth. 

Wheresoe’er that mystic star 
Blaz^th in the van of war, 

Back recoil before its ray 
Shield and banner, bcyv and spear. 

Maddened horses break away 
VOL. iv. 
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From the trembling clmrioteer. 

The fear of that stem Mng doth He 
On all that live beneath the sky ^ 

All shrink before the mark of his despair, . 

The seal of that great curse which he alone can bear. 

^ r* 

Blazing in pearls and diamonds’ sheen, 

Tirzah, the young Ahirad’s bride, 

Of humankind the destined queen, 

Sits by hef great, forefather’s side. 

Tbe‘jetjy curls, the forehead h|gh, 

The swanlike neck, the eagle face, 

The glowing cheek, the rich dark eye, 

Proclaim her of the elder race. 

With flowing locks of auburn hue, 

And features smooth and eye of blue, 

Timid in love as brave in arms, 

The gentle heir of Seth askaiice 
Snatches a bashful, ardent glance 
At her majestic charms ; 

Blest when across that brow high musing flashes 
A deeper tint of rose. 

Thrice blest when from beneath the silken lashes 
Of her proud eye she throws 
The smile of blended fondness tod disdain 
Which marks the daughters of the ho'iise of Cain 

All hearts are light around the hall 
Save his who is the lord of all. 

The painted roofs, the attendant train. 

The Hghts, the banquet, all are vain. 

He sees them not. His fancy strays 
To other ccenes and other days. 

A cot by a lone forest’s edge, 

A fountaifi murmuring through the trees, 

A garden Mth a wild flower hedge, 

Whence sounds the music of the bees, 

A little flock of sheep at rest 
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Upon a mountain’s swarthy breast. 

On h^s rud^ spade he^ seems to lean 
Beside thfe well-remembered stohe, • 
Kejoicing o’ea the promise green 

Of the first harvest man hath sown. • 

He sees his^o^ej;’s tears; 

His father’s voice he hears, 

Kind as when first it praised his youthful skill. 
And soon a seraph-child, 

In boyish rapture wild,^ . • 

With a light crook comes bounding from tlfe hill, 
Kisses his hands, and strokes his face, 

And nestles close in his embrace. 

In his adamantine eye 
None might discern his agony ; 

But thgy who had grown hoary next his side, 
i\/id read his stern dark face with deepest skill, 
Could trace strange meanings^in that lip of pride, 
Which for one jrtoment quivered anc^ was still. 
No time for them to mark or him to feel 

Those inward stings ; for clarion, flute, and lyre 
And the rich voices of a countless quire, 

Bprst on the ^ar in one triumphant peal. 

In breathless transport sits th^ admiring throng, 
As sink &nd swell the notes of Jubal’s lofty song. 

• 

Sound the timbrel, strike the lyre, 

Wake the trumpet’s blast of fire, * 

• Till the gilded arcEes ring. 

*Empire, victory, and fame. 

Be ascribed unto the name 
Of our father and our king. 

Of fhe deeds which he hath dope, « • 

Of the spoils which he hath vft)n, • 

Let his grateful children sing.* 

• 

When the deadly fight was fought, • 

Wlien the great revenge was wrought^ 
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When on the slangt^red victims lay 
The minion stiff and cold as th^y, 

Doomed to exile, sealed with flame, 

From ,the west thp wanderer came. 

Six< score years and six he strayed 
A hunter through thf^ forest shade. 

The lion’s shae^y laws He tore. 

To earth he smote the foaming boar. 

He crushed the dragon’s fiery crest, 

And scaled the condor’s dizzy nest ; 

Till hardy sons and daughters fair 
Increased around his woodland lair. 

Then his victorious bow unstrung 
On the great bison’s horn he hung. 

Griraffe and elk he left to hold 

The wilderness of boughs in peace, ^ 

And trained his youth to pen the fold, 

To press the cream and weave the fleece. 
As shrunk the streamlet in . its bed, 

As black and scant the herbage grew. 

O’er endless plains his flocks he led 
Still to new brooks and pastures new. 

So strayed he till the white pavilions 
Of his camp were told by millions, 

Till his children’s households seven 
Were numerous as the stars of heaven. 

Then he bade us rove no more ; 

Ahd in the place that pleased him best, 
On the great river’s fertile shore, 

He fixed the city of his rest. 

He taught us then to bind the sheaves, 

To strain the palm’s delicious milk, 

Asad frpm t^e dark green mulbelrry leaves 
Td cull thb filmy silk. 

Then first from straw-built mansions roamed 
O’er ‘flower-beds trim the skilful bees ; 
'Then first the purpl^ wine vats foamed 
Around the laughing peasant’s 'knees ; 
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And olive-yards, and Orchards green, 

O’er ell the hills of rtTod were seen. 

w • 

Of our fatherland our king 
Let his grateful children sing. 

From him our*rac§ its being draws, 

His are our arts, and his our laws. 

Like himself he bade us be, 

Proud, and brave, and fierce, and free. 
True, through every turn, of fate* 

In our friendship an& our hate. 

Calm to watch, yet prompt to dare ; 
Quick to feel, yet firm to bear ; 

Only timid, only weak. 

Before sweet woman’s eye and cheek. 
We will not serve, we will not know, 

• 'She Grod who is our father’s foe. 

In our proud cities to his rj^me 
No temples rise,* no altars flame. 

Our flocks of sheep, our groves of spice 
To him. afford no sacrifice. 

Enough that ewice the House of Cain 
• Hath courhed with oblation vain 
The sullen power above. 
Henceforth w5 Bear the yoke no more ; 
The only^ods whom we adore 
Are glory, vengeance, love. 

^iOf our father and our king 
Let his grateful children sing. 

What eye of living thing may brook 
On.his blazing h^ow to look ? 

What might, of living thing ipay sta^d 
Against the strength of his right hand ? 
First he led his armies forth * 
Against the Mammoths of the nor£h, 
What time they wasted in their pride 
Pasture and vineyard far and wide. 
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Then the White Eiirar^s icy flood 
Was-th£|.wed with fire"alid dyed^with blood, 
And heard from many a league the sound 
Of the pine forests blazing rotind, 

And the death-howl and trampling din 
Of the gigantic herd withini^ 

From the surging sea of flame 
Forth the tortured monsters came ; 

As of breakers on the shore 
Was their onset end their roar ; 

As tbe cedar-trees of (jrod 
Stood the stately ranks of Nod. 

One long night and one short day 
The sword was lifted up to slay. 

Then marched the firstborn and his sons 
O’er the white ashes of the wood, ^ 

And counted of that savage brood 

Nine times nine thousand skeletons. 


On the snow with carnage red 

The wood is piled, the skins are spread. 

A thousand fires illume tjie sky ; 

Round each a hundred warriors lie. 

But, long ere half the nighib \vas spent, 
Forth thundered from the goldefl tent 
The rousing voice of Cain. 

A thousand trumps in^ answer rang. 

And fast to arms the warriors sprang 
O’er all the frozen plain. 

A herald from the wealthy bay 
Hath come with tidings of ^dismay. 

From the western ocean’s coast 
Seth tiath led a countless host, 

And vows%o slay with fire and sword 

All who**eall not on the Lord. 

fcs archers hold the ‘mountain forts ; 

His light armed ships blockade the ports ; 
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His.horsemeti trea4 the harsrest down. 
On twelve .proud b»idges he hath passed 
The river {wk with many a mast, 

And .pitched 4iis mighty ijamp at last 
Before the imperial town. 

• # • 

‘ On the south and on the west, 

Closely was the city prest. 

Before us lay the hostile powers. 

The breach was wide betyreen.the towers. 
Pulse and mq^l within were sold 
For a double weight of gold. 

Our mighty father hath gone forth 
Two hundred marches to the north. 

Yet in that extreme of ill 
Wetstoutly kept his city still ; 

And swore beneath his royal wall. 

Like his true sons, to fight and fall. 

• • 

^ Hark, hark, to gong and horn, 

Clariop, and fife, and drum. 

The ipom, th^ fortieth morn, 

Fixed for the great assault is come. 
Between the camp and cit^ spreads 
A waving sea»oT helmed heads. 

From th 0 royal car of Seth . 

Was hung the blood-red flag of death : 

At sight of that thrice-hallowed sign* 
•Wide flew at once each banner’s fold ; 
The captains clashed their arms of gold 5 
The war cry of Elohim rolled 
F^r down their endless line. 

On the nortjiem hills afar 
Pealed an answering note oi war. 

Soon the dust in whirlwinds driKren, 
Pushed across the northern heavdh. 
Beneath its shroud came thick and loud 
The tramp as of a countless crowd j 
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And at intervals wei|i seen 

Lance and hauberk facing sheen ; „ 

And at intervals were heard 
Charger’s neigh and battle wcsrd. 

0 ^ 

Oh what a rapturous cry^ • 

From all the city’s thousand spires arose, 

With what a look the hollow eye 
Of the lean watchman glared upon the foes, 

With what a yell of 'joy the mother pressed 
The mcfaning baby to her withered breast, 

When through the swarthy cloud that veiled the plain 
Burst on his children’s sight the flaming brow of 
Cain!” 


There paused perforce that noble song ; ^ 
For from all the joyous throng. 

Burst forth a rapturous shout which drowned 
Singer’s voice and trumpet’s sound. 

Thrice that stormy clamour fell. 

Thrice rose again with migl^ier swell. 

The last and loudest roar of all . 

Had died along* the painted wall. 

The crowd was hushed ; thevminstrel train 
Prepared^ to strike the chords agon ; 

When on each ear distinctly smote 
A low and wild and wailing note. 

It moans again. In mute amaze 
Menials, and guests, and harpers gaze. 

They look above, beneath, around, 

No shape doth own that mournful sound. 

It* com«s nofc from the tuneful quire ; 

It homes riot from the feasting peers ; 
There is no tone of earthly lyre 
So soft, so sad, so full of tears. 

Then a strange horr<^ came on alj 
Who sate at that high festival. 
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The far famed harp, t%e harp of gold, 

Dropped from Jubai^l trembling hold. 

Frantic witi[ dismay the bride 
Cltmg to her'Ahirad’s side. 

And the corpse-like hue of dread 
Ahirad’g haughty face o’erspread. 

Yet not even in that agony of awe 

Did the young leader of the fair-haired race 
From Tirzah’s shuddering grasp his hand withdraw 
Or turn his eyes from Tirzah’s. livid face._ 

The tigers to thefr lord retreat, ^ 

And crouch and whine beneath his feet. 
Prone sink to earth the golden shielded seven. 
All hearts are cowed save his alone 
Who sits upon the emerald throne ; 

For4ie hath heard Elohim speak from heaven. 

• Still thunders in his ear the peal ; 

Still blazes oh his front J-he seal : 

And on the soul of the proud king 
No terror of created thing 
Fro^g. sky, or earth, or hell, hath power 
Since that mnutterable hour. 


He rose to speak, but paused, and listening stood, 
Not daunted. But in sad and curious mood-, 

With knitted brow, and searching eye of fire.* 

A deathlike silence sank pn all around, 

And through the boundless space was heard no sound. 
Save the soft tones of that mysterious lyre. 
Broken, faint, and’ low. 

At first the numbers flow. 

Louder, deeper, quicker, stilly* 

Into one fierce peal they swoll 
And •the echoing palace fill 
» With a strange funereal yell. ' ^ 

A voice comes forth. • But what^ or where ? 

On the earth, or in the air ? ^ 
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Like the midnight Tiinds that blow 
Eound a lone cottage^in the s^ow, 

With howling swell and sighing fall, 

It wails along the trophied hkll. 

In such a wild and dreary moan 
The watches of the Seraphim 
Poured out all night their plaintive hymn 
Before the eternal throne. 

Then, when from many a heavenly eye 
Drops as of earthly pity fell 
P^or ]^er who had aspired tooohigh, 

For him who loved too well. 

When, stunned by grief, the gentle pair 
From the nuptial garden fair, 

Linked in a sorrowful caress. 

Strayed through the untrodden wilderness ; 

And close behind their footsteps came 
The desolating ^word of flame. 

And d*ooped the cedared alley’s pride. 

And fountains shrank, and roses died. 

Eejoice, oh Son of God, rejoice,” 

Sang that melancholy voice, 

Eejoice, the maid is fair to see ; ^ 

The bower is decked for her'^and thee ; 

The ivory lamps around it throw^ 

*A soft and pure and mellow glow. 

Where’er the chastened lustre falls 
On roof or cornice, floor or walls. 

Woven of pink and rose appear 
Such words as love delights to hear. 

The breath of myrrh, the bite’s soft sound. 
Floaty tiirougli the moonlight , galleries round. 
O’er beds of violet and through groves of spice. 
Lead Itfy proud bride into the nuptial bower ; 
jFor thou hast bought her with a fearful price, < 
And she hath dowered thee with a fearful 
dower. 
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The price is life. Jhe dower is death. 

, Accursed loss I • Accursed gain ! 

For her ifeou givest the blessedhess of Seth, 
.And to thine arms she brings the curse of 
Cain. • » 

Round the ^ark curtains of the fiery throne 
Pauses awhife the voice of sacred song:. 
From all the angelic ranks goes forth a groan, 
‘ How long, 0 Lord, how long ? ’ 

The still small voice makes ap^wer, ^ Wait and 
see, • • 

Oh sons of glory, what the end shalPbe.’ 


But in the outer darkness of the place 
Wher^ Grod hath shown his power without his 
. • grace, 

Is laughter and* the sound of glad acclaim, 
Loud as when, on wing^ of fire, ^ 

Fulfilled of his malign desire. 

From Paradise the conquering serpent came. 
The gia^ ruler ^of the morning star 
^ From o^ his fiery bed 

Lifts high his Stately h^d, 

Which Michael’s sword hath marked with many a 
sc«x, ^ 

At his voice the pit of hell 
* Answers with a joyous yell, • 

^ • And flings her diftky portals wide 
For the bridegroom and the bride. 

But louder sfill shall be thq din^ 

In the halls of Death and^in, • 

"Wlhcn the full measure runneifch o’er, 

When mercy can endure no more, 

When he who vainjy proffers grace, 

Comes in his fury to deface 
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The fair creatiop of his hand 
When from the he^en streams dovm axnain 
For forty days the sheeted rain; 

And from his ancient barriers free. 

With 8L deafening roar the sea 
Comes foaming np the Jand. 

Mother, cast thy babe aside : 

Bridegroom, quit thy virgin bride : 

Brother, pass thy brother by : 

’Tis for life, foic life, ye fly. 

Along the drear horizon r^ves 
The swift advancing line of waves. 

On , on : their frothy crests appear 
Each moment nearer and more near. 

Urge the dromedary’s speed ; 

Spur to death the reeling steed ; « 

If perchance ye yet may gain 

The mountains that o’erhang the plain. 

“ Oh thou haughty land of Nod, 

Hear the sentence of thy God. 

Thou hast said ^ Of all th^, hills , 

Whence, after autumn rains, the rills 
In silver tttckle down, 

The fairest is that mouritarin white 
Which ^intercepts the morning light 
' From Cain’s imperial town. 

Oh its first and gentlest swell 

Are pleasant halls where nobles dwell ; 

And marble porticoes are seen 
Peeping through terraced gardens green. 
Above are olives, palms, and vines ; 
"Andihighar yet the dark-b|ue pines ; 

And highest on the summit shines 
Th5 trest of everlasting ice. 

Here^let the God of Abel own 
That human art hath wonders ^hown 
Beyond his boasted paradise.’ 
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Therefore on that proud^mountain’s crown 
Thy few si:yrviving §«as and daughters 
Shall see theiF latest sun go down * 

Upou a boundless waste of waters. 

None salutes and none replies ; * 

None heaves ^ groan^or breathes a prayer ; 
They crodch on earfli with tearless eyes. 

And clenched hands, and bristling hair. 

The rain pours on : no star illumes 
The blackness of the roaring sky. 

And each successive billow \)Ooms 
Nigher still and still more nigh. 

And now upon the howling blast 

The wreaths of spray come thick and fast ; 

And a great billow by the tempest curled 

Fal^ with a thundering crash ; and all is o’er, 
An^ what is left of all this glorious world ? 

A sky without a beam, a sea without a shore. 


Oh thou fair land, where from their starry home 
Cherub Jtid ser^h oft delight to roam, 

'Jhou city of. the thousand towers, 

Thou palace of the goldeif stairs, 

Ye gardens of perennial flowers, 

Ye moated gates, ye breezy squares ; 

Ye parks amidst whose branches high • 

Oft peers the squirrel’s sparkling* eye ; * 

Ye vineyards, in whosh trellised shade 
iPipes many a youth to many a maid ; 

Ye ports where rides the gallant ship ; 

Ye marts where wealthy burghers meet ; 

Ye dark green lahes which kno-^ thejbrip • 

Of woman’s ^conscious feet ; • • / 

Ye grassy meads where, when the«day is done, 
The shepherd pens his fold ; • 

Ye purple^moors on wh^ch the setting sun * 
Leaves a rich fringe of gold ; 
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Ye wintry deserts wher^ the larches grpw ; 
Ye mountains on whose ®perlasting snow. 
No^ humA.n foot hath trod ; 

Many a fathom shall ye sleep <j 
B eneath tJhe grey and endless deep. 

In the great day of the jpevenge of Grpd.’^ 
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• # 

An Election Ballad. (1827.) 


As I sate down to breakfast in state, 

, . At my living of Tithing-cum-Boring, 

With Betty beside me to wa^t, 

Came a rap thaf almost beat the doer in. 

I laid down my basin of tea, 

And !^gtty ceased spreading the toast^ 

As sure as a guia^ sir,” said* she, 

^ That mustp be th^ knock of the post.” 

A letter — and fifee — bring it here — 

I have ncT correspondent who framks. 

No ! yes ! Can it be ? Why, my, dear, . 

’^is our glorious, oxig Protestant Bankes. 

Dear sir, as I know you desire 

’That the Church should receive due protection, 
I humbly presume to require 

Your aid at the, Cambridge election. , 

• • • 

It has lately been brought to my l^npwledge, ^ 
That’ the Ministers fully design ^ 

To suppress each cathedral and college, • 

And ejec?t every leamhd divine. 
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To assist this detestable scheme 

Three nuncios from^ome are come over; 

They left Calais on Monday by steam, 

And landed to dinner at Dover. 

r ' ' 

An army of grim Cordeliers, 

Well furnished with relics aad verpain. 

Will follqw. Lord Westmoreland fears, 

To effect what their chiefs may determine. 

Lollard’s tower good authorities say, 

Is again fittmg up for a prison ; 

And a yrood-merchant tdid me to-day 
’Tis a wonder how faggots have risen. 

The finance scheme of Canning contains 
A new Easter-offering tax ; 

And he means to devote all the gains 
To a bounty on thumb-screws and racks. 

Your living, so neat and compact— 

Pray, don’t let vhe news g? ve you pain ! — 

Is promised, I know for a fact, 

To an olive-faced Padre from Spain.” 

I read, and I felt mj heart bleed, 

Sore wounded with horror and pity ; 

So I flew, with all possible speed. 

To our Protestant champion's committee. 

True gentlemen, kind and well-bred ! 

‘No Steering ! no distance ! no scorn ! 

They asked after my wife who is dead. 

And my children who never were bom. 

t 

They then, like high-principled Tories, 

Called our soYereign unjust and unsteady, 

And^ssaified him with scandetlous stories, 

Till the coach for the voters ^as ready. 

That coachfEiight be well called a casket 
Of learning and brotherly love : 

There were parsons in Jioot and in basket ; 

There were parsons below and above. 
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• “ 

There were Sneaker an^ Grriper, a pair 
Whg stick .to Lord*Miiiesby like leeches; 

A smug chaplain of plausible air, * • 

Who writes my Lord, Groslingham’s speeches. 

Dr. Buzz, who alone is a host, * 

Who, with argun^ents weighty as lead, 

Proves six times a week in the Post 

That flesh somehow differs from bread. 

• ^ 

Dr. Nimrod, whose orthodox toes , 

Are seldom •withdra^^n from the stirrup > 

Dr. Humdrmn, whose eloquence flows, # 

Like droppings of sweet poppy syrup ; 

Dr. Kosygill puffing and fanning, 

And wiping away perspiration ; 

Dr. Humbug, who proved Mr. Canning 
Th€f beast in St. Johp’s Revelation. 

A layman can scarce form a notion 
Of our wonderffil talk on fl:ie road 

Of the learning, the wdt, and devotion, 

Which almost each syllable showed : • 

Why divMed allegiance agrees 
So ill^ith^our free constitution ; 

itow Catholics sweat as they please. 

In hcfpe of th^ priest’s absolution 

How the BiShop of Norwich had bartered 
His faith for a legate’s commis^on ; 

How Lyndhurst, afraid# to be martyr’d, 

• Had stooped to a base coalition ; 

How Papists are cased from compassion 
By bigotry, stronger than steel ; 

How burning would soon come in fashion, ^ 

And how very bad it must feqj^. 

We we:i*e all so much touched and excited 
By a subject so direly sublime, • 

That the rules of politeness were slighted, 

And we all of us talked at a time ; 

VOL. IV. B B . 
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And in tones, which eaci moment grew louder, 
Told how we should <^ss for the show. 

And where Ve should fasten the powder, 

And if , we should bellow or no. 

Thus from subject to subject we ran, 

And the journey passed pleasantly o^er, 

Till at last Dr. Humdrum began ; 

From that time I remember no more. 

At Ware he commenced his prelection, 

In the dullest of Clerical droned ; 

And when next I regained recollection 

We were rumbling o’er Trumpington stones. 
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O STAY, Madonna ! stay ; ^ 

’Tis not the dawn of day 
That marks the skies with yonder opal streak: 

The stars in silence shine ; 

The:^l press thy lips to mine, 

And r^st upon my neck thy fervid cheek. 

0 sleep, Madoiyla ! sleep ; * * 

Leave me to watch and weep 
O’er the sad|^emory of departed joys, • 

O’er h< 2 pe’s extinguished ibeam, 

,0’er fancy’a vanished dream, 

O’er all that nature gives and mhn destroys. 

0 wake, IVfadonna ! wake ; ^ 

Even now the purple lake 
Is dapj)led o’er with amber flakes of ^ight ;* 

Jk glow is on the hill ; , 

And every trickling rill 

In golden threads leaps dciwn from yonder height. 

O fly, Madonna f fly, « % * 

Lest day and envy spy * * / 

What only love and night may safely^khow : 

Fly, and tread softly, dear ! • 

Lest tho^ who hate us hear * * 

The sounds of thy light footsteps as they ^o. 

B B 2 • 
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THE DELIVEEANCE OF VIENNA. 

TR^J^SLATEd" FROM ViNCENZIO DA FiLICAU. 

(FubUshed in the ‘‘ Wintered Wreathy 
Liverpool^ 1828.) 


“ Le corde d’oro elette,” &c, 

The chords, the sacred chords of gold, 

Strike, oh Muse, in measure bold ; 

And frame a sparking wreath of joyous songs 
For that great God to whom revenge belongs. 

Who shall resist hio might, , 

Who marshals for the fight 
Earthquake and thunder, hurricane and flame ? 

He smote the haughty race 
Of unbelie^ving Thrace, 

And turned their rage to fear, their pride to shame. 
He looked in wrath from high, 

Upon their vast array ; 

And, in the twinkling of an eye. 

Tambour, and trump, iind battle-cry. 

And steeds, an(i turbaned infantry, 

Passed like a dream away. 

Sucl(i power defends the mansions of the just : 

But, like‘*a^3ity without walls, 

The graUdeur of the mortal falls 
Who glories in his strength, and make? not God his 
tpist. 
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The proud blasphemers tl^ught all earth their own ; 
They deemed^ that sooh the whirlwind of their ire 
Would sweep* down tower and palace, dome and 
spire,. • 

The Christian altars and the Augustan thr#ne. 

And sgon, they qied, shall Austria bow 
To the dust her lofty brow. 

The princedoms of Almayne 
Shall wear the Phrygian t;hain ; 

In humbler wattes shall vassal Tibef roll ; 

And Kom(i, a sla^e forlorn, 

Her laurelled tresses shorn, 

Shall feel our iron in her inmost soul. 

Who shall bid the torrent stay ? 

Who shall bar the lightning’s way r 
Who arrest the advancing van 
, • • Of the fiery Ottoman ? 

As the curling smoke-wreaths fly « 

When fresh breezes clear the sky. 

Passed ?^ay each swelling boast • 

Of the misbelieving host. • 

From the Hebrus i;olling far 
Came ^he murky cloud of war. 

And in shower And tempest dread 
Burst on Afistria’s fenceless head, 

But not for vaunt or threat ^ 

^idst Thou, oh Loi;|i? f^get 
The*flock so dearly bought, and loved so well. 

Even in the very hour 
Of guilty pride and power ^ 

Full on the circumcised Thy vengeance fell.^ 

Then the fields were heaped^with 4ead* 

Then the streams with gore were red, 

And every bird of prey, and every Ifbast, 

From wood and cavern thronged to THy great feast. 
What terror«seized the fiends obscene of Nile f 
How wildly, in his plAce of doom beneath, 
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Arabia’s lying prophet ^gnashed his teeth, 

And cursed his blighted hopes and wasted guile 
When, at the bidding of Thy sovereign might. 
Flew on their destined path 
Thj messengers of wrath, 

Eiding on storms and wrappe/i iiT deepest night. 
The Phthian mountains saw. 

And quaked with mystic awe : 

The proud Sultana' of the Straits bowed down 
Her jejvelled neck and- her embattled crown. 

The ^iscreants, as they raised their eyes 
Grlaring defiance on Thy skies, 

Saw adverse winds and clouds display 
The terrors of their black array ; — 

Saw each portentous star 
Whose filery aspect turned of yore to flight < 

The iron chariots of the Canaanite 

Gird its bright .harness for a deadlier war. 

Beneath Thy withering look 
Theijf limbs with palsy shook ; ^ . 

Scattered on earth the 'crescent banners lay; 
Trembled with panic feax* 

Sabre and targe and spear. 

Through the proud armies of the rising day. 

Faint was each heart, unnerved bach hand; 
And, /f they strove to charge or stand, 

Their efforts were a^s vain 
As his who, scared in feverish sleep ' . 
By evil dreams, essays to leap, 

Then backw.ard falls again. 

With a crash of wild dismay, 

Their^ tfen thv^usand ranks gava way ; 

Fast they broke, and fast they fled; 
Trampled, 'inangled, dying, dead, 

Jlorse and horseman mingled lay ; 

Till the mountains of the slain 
Eaisefi the valleys to the plain. 
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Be all the .glory to Thy n|me divine ! 

The swords were ours ; ^he arm, 0 Lord, was Thine. 

Therefore to Thee, beneath whose footstool wait 
The powers which erring man calls Cliance«and Fate, 
To Thee who»has^ Igddjow 
The pride of Europe’s foe, 

And taught Byzantium’s sullen lords to fear, 

I pour my spirit out • 

In a triumphant shout, , . * 

And call all ages ^nd alf lands to hear. 

Thou who evermore endurest. 

Loftiest, mightiest, wisest, purest, 

Thou whose will destroys or saves. 

Dread of tyrants, hope of slaves, 

Th# wreath of glory is from Thee, 

And the red sword of victory. 

There where exulting Danube’s flood 
Euns stained with Islam’s noblest blood 
Frcm that tremendous field, • 

TherQ where gn mosque •the tyrants met, 

, And from .the crijer’s minaret 
Unholy summons pealed. 

Pure shrines efid temples now shall be 
Decked ftr a worship worthy Th^e. 

To Thee thy whole creation p^s 
^V'ith mystic sympathy its praise, 

. • The air, the earth, the seas : 

. The day shines forth with livelier beam ; 

There is a smile updn the stream, 

An anthem on the breeze. 

Glory, they cry, to Him whoae might 
Hath turned the bajrbarous foe to flJ|fht, 

Whose arm protects with powef divine 
The city of his favoured line. • 

I «/ * # 

The caves, the woods, the»rocks, repeat the sound ; 
The everlasting hills roll the long echoes ^round. 
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^ But, if Thy rescuf^.d church may dare 
Still to besiege Thy mrone with prayey, 
Sheathe hot, we implore Thee, Lord, 

Sheathe not Thy victorious sword. 

Still, Panohia pines away, 

Vassal of a double ^w^y r, 

Still Thy servants groan in chains, 

Still the race which hates Thee reigns : 

'' ” Part the living from the dead : «» 

Join the mOn^ibers, to the head 
Snatch* Thine own sheep from yon fell monster' 
hol(i ; 

' Let one kind shepherd rule one undivided fold. 

He is the victor, only he 

Who reaps the fruits of victory. , ^ 

We conquered once in vain, , 

When foamed the Ionian waves with gore, 

And helped Lepanto’s stormy shore 
With wrecks and Moslem slain. 

Yet wretched Cyprus never broke 
The Syrian tyrant’s- iron yqkq. 

Shall the twice vanquished foe 
Again repeat his blow ? 

Shall Europe’s sword be hung to' rast in peace ? 

No — let^the red-cross ranks * 

‘ Of the triumphant Franks 
Bear swift delivetance to the shrines of Grreece^ 
And in jier inmost heart let Asia feel 
The avenging plagues of Western fire and steel. 

Oh God ! for one short moment raise 
Thd veii^ whi(ii hides those glorious days. 

The fl;^ng foe& I see Tl^ee urge 
Even to th6 river’s headlong verge 
Close on ^their rear the loud uproar 
Of fierce 'pursuit from Ister’s shorq 
Comes^pealing on the wind ; 
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The Hab’s wild waters are before, 

T’l^e Christian swora behind. 

Sons of peiflition, speed your flight. 

Np earthly spear is in^the rest ; 

No eafthly champion leads to fight * 

The warrioiis of tlje JVest. 

The Lord* of hosts asserts his old renown, 

Scatters, and smites, and slays, and tramples down. 
Fast, fast, beyond what mortal tongue can say, 

Or mort^ fancy dream^ ^ • 

He rushes on his prey*: 

Till, with Aie terrors of the wondftous tneme 
Bewildered and appalled, I cease to sing, 

And close my dazzled eye, and rest my wearied wing. 



378 


lOSCmiLANEOUS POEMS. 


THE AEMADA. ( 1832 .) 

« k 

* - A ^FRAGMENT. • 


Attend, all ye who list to hear our noble England’s 
praise ; 

I tell of the thrice famous deeds sl^ie wijought in 
ancient days, ' , 

When that great fleet invincible against her bore in 
vain ^ ‘ 

1 f 

The richest spoils of Mexico, the stoutest hearts of 
Spain. 

* V . 

It was about the lovely close of a warm sunyner 
day, 

There came a gallant merchant-»sbip full skil to Ply- 
mouth Bay ; • 

Her crew ham seen Castile’s black fleet, beyond 
Aurigliy’s i^ie, * 

At earliest twilight, on the ‘waves lie heaving ir^any 
a mile. 

At sunrise she escaped their van, by God’s especial 
grace ; ’ 

And th^ tallg^Pint^, till the noon, had held lier close 
t in chaUfee. • ^ 

Forthwith a guard at every gun was placed along the 
wall ; «• 

The bfeacon blkzed upon th^ roof of Edg^cumbe’s lofty 
hall ; 
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Many a light fislung-bark^put out to pry along the 
coast, , , • 

And with loose* rein and bloody spilr rode inland 
many a posk 

With his TU^hite hair unbonneted, the ^toutpld sheriff 
comes ; • ^ ^ 

Behind him march *the halberdiers; before him 
sound the drums ; 

His yeomen jround the market eross make clear a«i* 
ample spaqp; ^ . • 

For there behoves him to set up the stafidard of 
Her Grace. ^ 

And haughtily the trumpets peal, and gaily dance* 
the bells, 

As slow upon the labouring wind the royal blazon 
sw^ls. , 

“• Look, how the Lion of the sea lifts up his ancient 
* crown, 

And underneath hi^ deadly paw treads the gay Klies 
down. 

So stalked he when he turned to flight, on that 
fame^Picarc^ fif Id, • 

Bojjiemia’s pliune, and Genoa’s bow, and Caesar’s 
eagle shield. * • 

So glared he when at Agincourt in wrath he turned 
to bay, • , 

And crushed and torn beneath his claws the princely 
•iiunters lay. * * 

Ho^!* strike the flagstaff deep, sir Knight: l^o! scat- 
ter flowers, fair maids : 

Ho! gunners, fire a loud* salute: ho! gallants,* draw 
your blades : 

Thou sun, shine on her joyouslyt; ye jDreekes, waft 
her wride ; . * ^ * 

Our glorious semper eadem, the baundr of our pride. 

The freshening breeze of eve unfuiied that ban- 
ner’s m^ssy fold ; 

The parting gleam of 
scroll of 


sunshine kissed that haughty 
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]S\glit sank upon the dus^y beach, and on the purple • 
sea, • . . , 

Such night iii England ne’er had b^n, nor e’er again 
shall be. . • . 

From Eddystdne to Berwick bounds, from Lynn to 
Milford Bay, • « ^ , 

That time of shimber was as bright and busy as the day ; 
For swift to east and swift to west the ghastly war- 
• flame spread, • » 

High on St. Michael’s ^Mount it shpne : it* shone on 
BSaclw Head. ' , • 

Far on th^deep the Spaniard saw, along each south- 
ern shire. 

Cape beyond cape, in endless range, those twinkling 
points of fire. 

The fisher left his skiff to rock on Tamar’s glittering 
waves: ^ ^ 

The rugged miners ^poured to ‘ war from Mendip’s 
sunlessr caves; 

O’er Longleat’s towers, o’er Cranbourne’s oaks, the 
fiery herald flew : ^ 

He roused the shepherds of Stonehenge, the rangers 
of Beaulieu. • r 

Right sharp and quick the bells all night rang out 
from Bristol town, * 

And ere the (^y three hundred horfe had met on 
Clifton down ; 

The sentinel on Whitehall gate looked forth iiJto the 
night, , 

And saw o’erhanging Richmond Hill the streak of 
*blood-red light. 

Then bugle’s note and cannon’s^ roar the d^ath-like 
silence forokef) , 

And with (Jlie start, and with one cry, the royal city 
woke, « 

At once on aK her stately gates arose the answering^ 
Ares ; ^ , 

At once the wild alarum clashed from all her reeling 
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From all the batteries of t^e Tower pealed loud dLe 
voicQ of feqr ; . * 

And all tbe thousand masts of Thamds sent baok a 
louder cheer*: 

And from tTie furthest wards was heaid th$ rush of 
hurrying feet^i ^ t 

And the broad streams of pikes and flags rushed 
down each roaring street ; 

And broader still became the blaze, and louder stili ' 
the ’din, , . * 

As fast from evejy village round the horse came 
spurring in : ^ 

And eastward straight from wild Blackheath the* 
warlike errand went, 

And roused in many an ancient hall the gallant 
squires of Kent. 

‘Soutl^ward from Surrey’s pleasant hills flew those 
* bright couriers *forth ; 

High on bleak H^toipstead’s swarthy* moor they 
started for the north ; 

And on, and on, without a pause untired they 
bounrf^d still^: , • 

All, night from tower to tower they sprang ; they 
sprang from hill to hill : * 

Till the proud peak ’unfurled the flag o’er Darwin’s 
rocky daliSs, ^ 

Till like volcanoes flared to heaven the stormy hills 
^ Wales, • 

Tin fwelve fair counties saw the blaze on Malvern’s 
lonely height. 

Till streamed in crimson* on the wind the Wr^kin’s 
crest of light, 

Till broad and fierce the star ca»ae fqfth bn Ely’s 
stately fane, , * * f 

And towier and hamlet rose in artn^ o’er all the 
boundless plain ; • • 

Till Belvoir’sjordly terraces the sign to* Lincoln sent, 
And Lincoln sped the message on o’er the wide vale 
of Trent ; • * 
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TiA Skiddaw saw the fire ^at burnt on Graunt’s em- 
battled pile, • # „ 

And the ced glare on Skiddaw rous^ the burghers 
of Carlisle. 
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dNgCEIBTION 

ON THE 

STATUE ©F LOED WILLFAM BENTINCK/ 

At^Calci?tta, (1835.) 


To 

William Cavendish Bentinck, 

, Who, dfiring’seven j^ars, ruled India with eminent 
• Prudence, Integfitj, and Benevolence : 
wTio, placed at theihead of a^reat Empire, never 

• laid aside * 

The siifiplicity and moderation of a privat^e citizen : 
Who infused into Oriental^ despotism the spirit 

• of •Bfitish Freedom :* 

Who never forgot that the end of Government is 
•The happuiess of the Governed : 

'V^o abolished cruel rites ; 

Who eiSfaced humiliating distinctions ; • 
WhOgj^ve liberty to the expression si public opinion: 
Who^ constant study it wfis,to elevate the intellectual 
An(? moral character of the Nations committecl to his 

. charge : 

This Monumeift 

•* Was •erected by meji, • 

Who, dijBfering ift Eace, in Mannfjrs, in language, 

• . And in Religion, • • 

Cherisli, with equal veneration and gratitude, 

• The memory of his wise, upright, • 

Ahd patemal^iCdministration. 
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EPITAPH ON Sm BENJAMIN HEATH 

MALKIN. 

At Calcutta. (1837.) 


This Monument 
Is sacred to the memory 

Of , < 

Sir Benjamin Heath .Malkin, Knight, 

One of the Judges of the Supreme Court of 

Judicature : 

A man eminently distinguished c 
By his literary and scientific attainments, 

By his professional learning and aWlity, 

By the clearness and accur?icy of his intellect^ 
By diligence, by paiience, by firmness, by love of 

truth. 

By public, spirit, ardent and disinterested. 

Yet always under the guidance of discretion, 
By rigid uprightness, by unostentatious 

. By the serenity of his temper, ’ . 
And by the benevolence of his heart. 

He was 1)0111 on the 2Jth September, 1797 . He died on the 
^ 21st October, 183 ^. 
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The winds yere ytlliijg, tho waves were swelling, 
The sky was black and drear, , 

When the crew with eyes of flame brought the ship 
withoutia name • * 

Alongside th^ last Buccaneer. • * 

• • * 

Whence flies yorfr sloop full sail before soifierce agale, 
When all others drive bare on the seas ? 

Say, come ye from the shore of the holy Salvador, 

Or the gulf of the rich Caribbees ? ” 

From «, shore no search hath found, from a gulf no 
^ . line can sound^ t 

Without rudder or needle w^ steer ; 

Abovef below, our b^-rk, dies the sea fowl a/ad theshark, 
As w^ fly by the last Buccaneer, 

“ To-night ^here shall be he^rd on the rocks of Cape 
• de V5rde ^ * 

A loud crash, and af louder rear ; 

And to-nforrow shgtllthe deep, with a heavy moaning, 
sweep * 

The corpses and wreck to the shor^.” • 

The*sTately ship of Clyd§ securely now may ride 
In* the breath of the citron shades ; 

And Severn’s towering mast securely now flies fast, 
Through the sea*of the balmy^Trades. 

From St. Jago’s wealthy port, froq^ Havann^’s royal 
fort, ♦ 

The seaman goes fortfi without fern*; 

For since that stormy night not a mortal hath had 
sight ^ , 

Of the flag of the last. Buccaneer. 

VOL, IV c C • • • 
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EPITAPH ON A JACOBITE. (1845.) 


To my true^king I offered free from stain 
.Courage and faith ; vain faith, and courage vain. 

For him, I threw lands, honours, wealth away. 

And one dear hope, that was more prized than they. 
For him I languished in a foreign clime, 
Grey-haired with sorrow in my. manhood’s piime ; 
Heard on Lavernia Scargill’s ^whispering trees, 

And pined by Arno fo'* my lovelier Tees ; 

Beheld each night my home in fevered sleep, 

Each morning started from the dream to weep ; 

Till Grod, who saw me tried too sorely, save 
The resting place I asktd, an early grave. 

Oh thou, whom chance leads tp this nameless stcne. 
From that proud country which was once mine own. 
By those white cliffs I never more must see. 

By thjat dear language which I spake 'like thee, 
Forget all feuds,(and shed one English tear 
O’er English dust. A broken heart lies here. ' 
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Near this stone is laid 

Charles Lord Metcalfe, 

A statesman tried in many high offices 
^ ^nd difficult conjunctures, 

And fou]jd equal to all. 

The tnree greatest Dependencies of the British Crown 
JVere successively entrusted to his care. 

^ In India, his fortitude, his wisdom, 

His probity, and his moderation^ 

AreTield iij hpnouralde remejnbrance 
•By men of n^any races, languages, and religions. 
In Jamaica, still convulsed hf a social revolution, 
H!s prudence calmed the evil passions 
Which long offering had engendered in one class 
And long domination in another. * 

In G^adaJ not yet recovered from the calamities of 
^ • civil war, . 

He reconciled contending factions 
To each other, •and tt> the Mother Country.* 
Costly naonuments in Asiatic and American cities 
Attest £he gratitude of the nations whi^h he ruled. 

This t|blet records tjie sorro\^ and tlft pride* 
With-whicn his rmemory is cherished *by his family. 


c c»2 
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TEAN^LATION FROM PLAUTUS. (1850.) 


[The author passed a part of the summer and autumn of 1850 
at Ventnor, in the Isle of Wight. He usually, when walking alone^ 
had with him a book, dn one occasion, as he wai loitering in the 
landslip near Bonchhrqh, reading" f he Kudens ,of Plautu's, it struck 
him that it might be an interesting enperiment to attempt to produce 
something whiflch might be supposed to resemble passages in the lost 
Greek drama of Dinhilus, from which the Kudens appears to have 
been taken. He selected one passage in the Kudens, of which he 
then made the following version, which he afterwards copied out at 
the request of a friend to whom he had repeated it.] 

Act IV. Sc.™. 

D.®mones. 0 Gripe, Gripe, in setate hominum 
plurimsc ' ^ 

Fiunt transennae, ubi decipiuntur dolis ; 

Atque edepol in eas plerumque esca imponitur. 
Quam si quis ay^dus pascit escain fivariter, 

Decipitur in transenna avaritia^ sua. » , 

Ille, qui consulte, docte, atque astute cavet, 

Diutine uti bene licet partum b6no. 

Mi istsec videtqr praeda prsedatum iri^r : 

Ut cum majore dote abeat, quam advenerit. 

Egone ut, quod ad me adla^um esse alienum sbiam 
Calem ?c Minime istuc faciet noster Daemones. ' , 
Semper cavere hoc sapientes aequissimum est, 

Ne conscii sint ipsi maleficiis suis. 

Ego, mihi quum lusi, nil moror ullum lucrum. 

Gripus. <Spectavi ego pridem Qomicos ad istum 

‘:TOoduiii ‘ < 

Sapienter dicta Gicere, atque iis plaiidier, 

Quum illos sRpientis mores monstrabant poplo ; 

Sed quum inde suam quisque ibant diversi domum, 
Nullus era,t illo pacto, ut illi jusserant. 
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AAIM. TpL'mSf F/oiTTf, TrXstara TraylBcdv (f)(7jfiaTa 
lBol TL9 cip nre7rr)yfjLiv iv 6vr)ra>v^Lip, 
teal TrXeLarr^ avroh BeXsaS^^ &v imOviila 
opey6fjiSp6s tls ip Kaicols aXlcKSTai* 

ScTTts S’ dinar St Kal aoefy^s (jyvXdTTsrai, 
KaX^s drro\avst rmp Ka\a>9 irsiropiapsvtdp. 
dpirayfjLa S’ apirayfjt 6 Xdpva^ ovroal^ 
aXX* avTos* olpai^ paXKop dpird^si rtvd* 
TOILS’ apBpet KXiTTTSip rdXKoTQC — sxxfyrjpsiy 
ToXav • 

ravTTjp ys palvotro pavtap Aafftov^^. 
r6%s yap dsl cro<}>otayp svXa^yjriop^ 

pr) tC tto^ kavT^ Tt9 dBUijpa avpvo^ ' 

/cipBrj S’ 8po(,ys irdp9^ 1iaot9 sv(f>paCpopat^ 
kipBos S’ ^nspBss h Tovpov dXyvpst Ksap, 
m ^ 

rPm. tcop/dy pep tjBt} KtopiKayp aKijKia • 

— (fspp&s XeyopTCjp rotdBs, tBvs Be^Oewpspovs 
KpoTslv^ paraiof^ 'qBopipovs ao<f>l(Tpaatu * 
sl6*y c&y darriXd Sjeaaros otKaB\ ovSem 
ovBsp rrapipstps *r€yp koK^s elpr)pipwv, • 
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VALENTINE 

TO THE HON. MARY C. STANHOPE, 

‘ a f * 

(BAUGHTER of lord and lady MAHON.) 

" < ( 1851 .) 


Hail, day of Music, day of Love, 
On earth below, in air abore. 


In air the turtle fondly inog^ns, ’ 

The linnet pipesan joyoirs tones ; 

On^earth the postman toils along. 

Bent double by huge bales of song, 

Wherfe, rich with many a gorgeous dye^ 

Blazes all Gupid’s heraldry^— " j 
Myrtles and rose^, doves and sparrows, 
Love-knots and altars, lamj)s and arrows. 

What nymph without wild hopesjind feara 
The double rap this morning hears ? 
Lnnuipbered lasses young and fair, ^ , 
From Bethnal Green tc Belgrave Square, , 
With cheeks high flushed, and hearts loud 


beating. 

Await the tender annual greeting. 
The loveliest lass of all is mine — 

c I, 

Good igc^rrow'lo my Valentine J 


4 '' 

Good morroS^r, gentle Child ! and then 

Again go^d morrow, and agmn, ^ 

« ' «'■ 

Alreauy published by Earl Stanl{ope in his Miscellanies^ 1863. 
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• - 
Good morrow following still good morrow. 

Without 9ne clou^to^ strife or sorrow. 

And when*the God to whom we pay * 

In jest our Jiomages to^ay 

Shall come to claim, no more ill jeSt,^ 

His rightful empire o’^r thy breast, 

Beni^^t may nis aspect be. 

His yoke the truest liberty : 

And if^ tear his power confess, 

Be it a te^ of happiness. • 

It shall be* so. The Muse displays 
The future to her votary’s gaze ; « 

Prophetic rage my bosom swell# — 

I taste the cake — I hear the bells ! 

From Conduit Street the close array 
OJ chariots barricades the way 
^To where I see*with outstretched hand. 
Majestic, thy^eat kinsman stand,’ 

^nd half unbenci his bro^ of pride, , 

As welcoming so fair a bride. 

(xay favours, thick as flakes of snow, 

Briglften St. George’s jiortico ; 

Within I see the chancel’s pale, 

The orange floy^ers, the Brussels veil, 

Th^ pa'ge oij which those fingers white. 

Still trembling from the awful rite, ^ 

For the last time shall faintly trace 
«Th^name of Stanhope’s noblb race: 

I see kind faces rdiind thee pressing, ^ 

I hear kind voices .whisper blessing ; 

And with those voices mingles mine — • 

AIJ good attend my Valenttne ! 

\ B^MArATTT.AV. 


8t. Valentine’s Day, 1861# 


* The statue of Mr. Pitt in Hanover^quare. 


• ' • 
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« 

* I 

PARAPHRASE OF A PASSAGE IN THE 
CHRONICLE - OF THE MONK OF ST. GALL. 

( 1856 .). . . ,, 


[In the summer of J856, the author traveUgji with a friend 
through Lombardy. ^ As they were on the road between ^ovara and 
Milan, they were conversing -on the subject oC the legends relating 
to that country. The author remaAed to hiS companion that Mr. 
Fanizzi, in thi Essay on the Romantic N'arrative Poetry of the 
Italians, prefixed ,to his edition of Bojardo, had pointea out an 
instance of the conversion of ballad poetry into prose narrative 
which strongly confirmed the theory of Perizonius and Niebuhr, 
upon which “ The Lays of Ancient Rome ” are founded ; and, after 
repeating an extract which Mr. Panizzi has given from the chronicle 
of “ The Monk of St. Gall,’* he procy^eded to ^frame <a metrical 
paraphrase. The note in Mr. Panizzrs work (vol. i. p. 123, ,note 6^ 
is here copied verbatim.] 

‘ The m^nk says «hat Oger was with Desiderius, 
King of Lombardy, watching the advance of Charle- 
magne’s army. The king often asked Oger where 
was Charlemagne, Qu^ndo videri^s, inqiiit, segetem 
campis inhorrescere, ferreum Padum et Ticin,uin 
marinis fluctibus ferlo nigraiitibus muros civitatis 
inundantes, tunc est spes Caroli venientis. His 
nedum expletis primum ad occasum Cifcino vel 
Borea coepit apparere, quasi nubes tenebrosa, quae 
diem clarissimarii horrentes convertit in uiSibras. 
Sed projiiante Imperatore, * ex axmorum splendqre, 
dies omni nocte tenebrosior oborta est inclusis. Tunc 
visus'est ipse ferreus Carolus ferrea galea cristatus, 
ferreis manicis armfilatus, &c, &c. His igitur, quae 
ego balbus ejb edeqtulus, non ut*(iebu£ circuitu tar- 
dior^ diutiUrf explidare tentavi, vendicus ^ispeculator 
Oggertis celerrvnso visu contuitus dixit ad Desideiium: 
Ecce, habes quern tantopere perquisistL Et haec 
dicen^, pene exanimis cecjidit.— tMoRAqu. Sangal. 
de Reh* 'Bd. Go/roli Magni^A^, ii. § xxvi. * Is this 
not evidently taken from poetical elusions ? 
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• • • 

To Og'gi^r spal:e King Didier : 

When Cometh Charlemagne ? 

We looked for him in harvest : 

We looked for him in rain. 

Crops are reaped ; and floods are past 
« And still Jie is not here. 

Some token sjiow, that we may know 
That Charlemagne^s near.” 

, Then to the King made answer 
Og^er, the christened Dane :* 
"S^hen stands the ipon harvest, 

Ripe on tjie Lombard plain, 

That stiff harvest which is reaped 

* *With B^ord of knight and peer, 
*Theif by that sign ye may diviner 

^ That Charlemagne is ngar. 

When round the ^Lombard cities 
The iron flood shall flow, 

A swifter •flood *than Ti^in, 

A broac^er flood than Po, 

Frothily white with maay a pi^me 
*• Dark blue with many a spear, 

• Then by that sign ye may^ivine 

That Charlemagne is near.J® 
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LINES WKITTEN ON THE NIGfHT OF THE 

JULY, 1847^ 

AT TEE CLOSE OF AN' UJiSpCCESSFtL CONTEST FOR 
* EDINBURGH. • 

The day of tumult, strife, defeat^ was o’er ; 

Worn out with toil, and noise, and scorn, and 
spleen, “ 

I slumbered, and in slumbel saw once more ** ‘ ‘ 

A room in an old mansion‘s Ipnff unseen. 

4 - -f Cf 

* « 

That room, methought, was curtained from the 

Yet through the curtains shone Jthe moon’s ^cold 
ray 

Fulbon a cradle, where, in linen .white, - ’* 

Sleepipg life’s first soft sleep, an infant 'lay. 

% 

Pale flickered on the heartji the dying flame^ 
And^all was silent in that ancient hall. 

Save when by fits on the low night-wind came 

The murmur of the distant waterfall. 

« 

V *’ I * o 

And lo ! tjp3 fair^*,queens who rule our b:(rth 
©few nigh^,to speak the new bori^ bab/s doom : 
With noiseless ^step, which left no trace on earth, 
Fjt’om gloqm they came, and vanished into gloomi 

• * r 

‘ * Rothley Templ^ Leicestershire. « 

*• 4 . 
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Not deigning on the boy a glance to cast ^ 

Swept careless by th^gorgeous Queen of Grain ; 
More*scornful still, the Queen of Fashion passed. 

With paincing^gait and fii^eer of cold disdain. 

• • 

The Queen of Power tossed high her jewelled head, 
And o’er%h#r shoulder ’threw a wrathful frown : • 
Tne Queen of Pleasure on the pillow shed 

Scarce one stray rose-leaf fron\ her fragrant crowji. 


• • • 

Still Fay in lon^ proces^fbn followed Fay ; • 

And still the little couch remained u^blest : 

But, when those wayward sprites had passed away, , 
Came One, the last, the mightiest, and the best. 


Oh glorious lady, with the eyes of light. 

And fciurels clusteyng round thy lofty brow, 
^ho«by the cradle’g side didst watch that night. 
Warbling a sweet strange n^isic, who wast thou? 

‘ • / • • 

Yes, darling let them go ; ” so ran the strain : 

Yes ; let them go, gain, fashion, pleasure, power. 
And all tl^e busy ®lvgs to whose don^ain 
• Belongs the.nether sphere, the fleeting hour, 

• * 

Withoift bne envious sigh, one anxious scheme. 
The ndther sphere, the fleeting hcjur resign, 

Mine is the world of thought, the world of drdam, 
Mitte aft the past, and all the fufure niine. 

^ortime, that lays in sport the mighty low, 

^ * Age, that to penance turns the joys of youth, 
Shall le^ve untouched the gifts Vhich I bestbw, 

•The sense of beaflty and the thjrst o^ truth. 

• • • # 

Of Jbhe^fS-ir br4)therhoofl who shar^nay grace, 

I, from thy natal day, pronounce thge free ; 

And, if for som^ I l^pep a nobler places “ 

I keepwfor*none a happier than for thee. 
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^‘I'here are who, while to^ vulgar eyes they seem 
Of all my bounties largely to partake, 

Of me ap of s6me rival’s handmaid deem, 

And court me but fdr gain’s, power’s, fashion’s 
s^-ke. 

i i 

• t • i * 

To such, though deep their lore, though wide th'eir 
fame. 

Shall my great mysteries be all unknown : 

But thou, through good ansd evil, praise and blame, 
Wilt not thou love me for myself alone ? 

< 

Yes ; thou wilt love me with exceeding love ; 

And I will tenfold all that love repay, 

Still smiling, though the tender may reprove. 

Still faithful, though the trusted may betkay. 


For aye mine emblem was, and aye shall be. 

The ever-during plant whose bough I wear. 
Brightest and greenest then, when every tree 
That blossoms in the light of Time is bare. 

I 

V 

(I 

In the dark hour of shame, I deigned to stand 
Before the frowning peers at Bacon’s side : 

On a far shore I smoothed with tender hand 

Through mdnths of pain, the sleepless bed of 
Hyde : , . 


I brought the wise and of ancient days 
To®cheer the cell where Kaleigh pined alone ; 

I lighted Milton’s d'arkness with the blaze 

Of the br^ht rqnks that guard the eternal throne. 

^ t 

And even soj my child, it is my pleasure . 

Tlvat thou not then alone shouldst feel me nigh, 
When in dorhestic bliss and studious leisure. 

Thy weeks uncoimted come, uncounted Cy ; 
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Not then alone, when myriads, closely pressed 
Around thy car, the gbout of triumph raise ; 
Nor ^en, in giided drawing rooms, Ay brpast 
Swells at ‘the ^sweeter sound of woman’s praise. 


No : when on ^restiess jiight dawns cheerless 
% moAoJr, * 

When weary soul and wasting body pine. 

Thine am I |till, in danger, sickness, sorrow, 

In conflict, obloquy, w^t, exile, J:hine ; 


(( 


Thine, where <5n mountain waves the snowbirds 


scream, 


Where more than Thule’s winter barbs the breeze, 
Where scarce, through lowering clouds, one sickly 
^leam 

Lights the drear May-day of Antarctic seas ; 


Thiqe, when around* thy litter’s track all day 
White sandhills ‘shall reflect the blinSing glare ; 
Thine, *when, through forests breathing ^death, thy 
waf ^ ^ 

• All night shall wind by many a tfger’s lair ; 

* 

“ Thine inoet, whep friends turn pale, when traitors fly, 
When^ hard beset, thy spirit, justly proud. 

For truth, peace, freedom, mercy, dSlres defy • 

A sullefti priesthood and a raving crowd. 

. • 

Amidst the din of all things fell and vile,* 

• Hate’s yell, and .envy’s hiss, and folly's bray^ 
Kememher me ; and with an uirforced smile* 

• See Hches,.baub4es, flatterers, pass away/ 


‘‘ Yds : fhey will pass a^ay ; nor d^m it strange : 

They come and go, as comes and g(jes the sea : 
And let them cqpae and go: thou, throu^ all 
change, , * • 

Fix thy firm gaze on virtue ^nd on m#.” 
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Condemne<i b/’ the Conven- 
tion to oe removed to a dis- 
tant place of confinement, 
413. His end, 416 
Oondoroet, strength brought by 
him to the Girondist party, 
i. 362. His melancholy end, 
383 , ' . , 

Constantinople, retrogression 
and stupefaction of the em- 
pire of, i. 92 ^ 

Convention, the French, of 
1792, ii. 359. The Giron- 
dists, 362, The Mountain, 
364. Character of the diplo- 
matic language during the 
reign of the Convention, 380. 
Copyright, speeches respecting 
the law of, iii. 149, 168, 
Corday,f Charlotte, her murder 
of Marat, i. 376 
Corn Laws, speech on the, iii. 
354 

Corneille, attempt^; of the Aca- 
s demy to depress the rising 
fame of, ii. 202 ^ 

Cornwallis, General, his sur- 
render to the Americans, ii, 
116 

Oottabus, the Atnenian gaune 
of, ii. 208^ ,j 
Oouthon, becomes member of 
c. the Committee of Public 
Safety, i. 384. His execu- 
tion, 406 «> 

Cowley, Mr. Abraham, and Mr. 
John^ Milton, conversation 
between, touching the Great 
Civil War^^. 2§4 
Cyrtfe, Xenophon’s Life of, its 
character, i. ?1 e 

nAl|Tl , critijbism on, ii. 232. 

His first adventure in the 
popular tongue, 232. Tn- 


fiuences of the times in which , 
he lived upon his works, 236, 
237. His love bf »Beatrioe, 
243. idis despair of happi- 
ness bu earth, ,243. ^ Close 
connection between his in- 
tellectual and moral , cha- 
gact&r, 24^3. jiOompared with 
Milton, 2^6. His meta|ehors 
and comparisons, 245, 246. 
Little impression made by 
the forms' of the external 
world ,upon him, 248. Fas- 
cination revolting and nau- 
seous images h^ for his 
mind, 250. His use of an- 
cient mythology in his poems, 
260. His idolatry of Virgil, 
262. Excellence of his style, 
262. Remarks upon the 
translations of ^he Divine 
Oomedy, 263. His venera- 
for writers inxerior it 
himself, i. 10. How regarded 
by^the Italians of^the four- 
teenth century, 11 
Dantpn, character of, i. 338. 
His d^th, 3g9 

DayidfcM., d’Aiigers, the sculp- 
tor, his part in the Meircirs 
■of Bertrand Bar^re, i. 336 
Defoe, Daniel, gffect of his 
RCbCnson Cfusoe on the ima- 
gination of tke child and 
the judgment of the man, 
h 12 ■ 

Demerville, the Ja^^bin, be- 
trayed by his friend Barfere, 
i. 426 

Democracy, a pure, ii. 347,o348. 
Mf. Mill’s view of a pure aed 
direct, i. 116 , 

Denwsthenes, compared by Mrt 
Mitford to dEschines, ii. 368, 
369. His h[j^istible elo- 
quencev> 363 , 

Denham, Sir John, character of 
his poetry, i. 27„ ^ 

Derds, Sc., , Abbey of, laid 
waste by Barfere, ii. 392 
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Dennifl, St., find St. Geoige 
in the Wa|er, some Account^ \ 
- of the Lawsuit betj^reen the 
Parishes of,” if. 274 
Deserthd VHlage o^* Oliver 
Goldsmith, if. 60 
Desntoulins, Camille, Ms a^ 
tack on the Beigp of Terrir, 
i. SOO. Reply o^Bar^re, 390 
Desmoulins, Mrs., in Dr. John- 
son’s house, ii. B2 
Despotic rulers, i. l63. Theory 
of a despotic government, 
203 • ' 

Dies IrsB, iv. 3^8 * 

Dionysius, his criticisms, ii. 312 
Diplomatic language used by 
the French Convention, i. 
380 

Directory, the Executive, of 
France, fbrmatien of, i. 4^7 
Dissent^s, persecution of the^ 
•by the Cavaliers, ii. 29. ••Re- 
lieve^ by Charles II. ^ 32. 
ProseciAions consequent on 
the ente^)rise of Monmcfuth, 
36. The Dissentei^, courted 
by the Goverrpient of James 
n., 36 • • 

Disinters’ Chapels Bill, 
speech on the, iii. 249 • 

Divine Com^y^of Dante^fhe 
great source of the pc^er of 
the, ii. 243f Renflirks on the 
translations of the^253 
Djezzar Rasha, his cruelty, i. 
388 . 

Dodd^ngton, Bubb, his kind- 
ness to Samuel Johnson, ii. 
7T 

Quixote, delight *with 
^ which it i^read, i. 10 
Drama, the old Engliro, i. 
24. Comp^ed with* that of 
Athens ai^ France, 26. i 
Causdfe of -the excfillence of 
the English drama, 25. Su- 
periority of dramatic to other 
works of ima^nation* 26. i 
ExtinctiotPof the drama by J 


DDK 

the Puritans, 27. The dra&a 
of the time of Charles 
29. Drydeu^s plaj|, 36 
Qryden, John, his Absalom 
and Achitophel, i. 60. His 
Annus Mimbilis, ^ 33. His 
^ind and Panther, 60. Place 
assigned to him as a poet, S. 
His merits and defects, 6, 
48. Influence exercised by 
him (jn ^lis age, 31. Twa 
parts into which his life di- 
vides itsel-f, 32. Hj^^small 
pieces presented to patrons, 
32. His rhyming plays, 36. 
His impossible men and wo- 
men, 36, 39. His tendency 
to bombast, 40. His attempts 
at fairy imagery, 43. His in- 
comparable reasonings in 
verse, 46, 47. His art of 
producing rich effects by 
familiar words, 46. Catho- 
licity of his literary creed, 
47. Causes o2 the Exagge- 
ration which disfigures his 
panegyrics, 48. ^And of his 
Absalom and Achitophel, 60. 
Compared kWith Juvenal, 61. 
What he would probably 
ha>E • accomplished in an 
epic poem, 53. Compared 
with Milton, 53 
>ubois, Cardjpal, hi^ mode of 
dealing wi 
i. 394 • 

>umont,- IM 

Souvenirs sur Mirabeau, _ 
300. Services renaered by 
him to society, •301. Hjs in- 
terpretation of Bej^tham’s 
works, 301. Qis view of tjie 
French Revolution, 304. His 
effortsiifo ihstrd^^ the French 
in political knowledge^*B09. 
Sketch oi^ l2ie character of 
Mirabeau, 331. Of Sieyes 
and Talleyrajid, 334. id 
- of his own charactei^ 384 
Dmmourier, General, his Giron 
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Dim 

dist sympathies, i. 868. Hir j 
defection, 872 i 

Dimdas, , . Henry , Lord- Advo- 
cate, commencement of hrs 
friendship, wit}i Ktt, ii, li6 
Dunning, r Mr., joins the Whig 
opposition, H. 115 ^ 

Duroc, General, his letter’ to 
Bar^re, i. 427 


E AD Dr., his advertise- 
ments, i. 155 

Bast India #Oompany, speech 
on the governpient of India, 
lU. 35 

Edinburgh, speech at the 
Edinburgh election in 1839, 
iii. 79. And on re-election 
to Parliament, in 1852, 438 
Education, the, of the Athe- 
nians, ii. 818. Defects of 
their conversational educa- 
tion, &19 

Education, speech on, iii. 400 
Egotism, the pest of conversa- 
tion, ii. 265. Zest given by 
it to writing, 256 
Eleusinian Mysteries, ii. 230 
BUenborough, Lord, hk Pro- 
clamations, i. 381 
Ellis, Welbore, ii. 1 17 
England : Bevolution in Eng- 
Ueh poetry, i. 2b. Mr. MiU’s 
remarks on the British Con- 
stitution, 127. His view of 
r the constitution of the Eng- 
lish Orovemment, 204. Mr. 
Sadler’s statement of the | 
law of population in Eng- 
)and,' 289, 288. The English 
i^evolution compared with 
the French 311. ^ JVIlldness 
aisthe re^lution caused by 
the Eeform 315. Makes 
war against France, ii. 166 
Exig^ literature, speech on. 

Epistles, Petrarch’s, ii. 271 


FEA 

Epitaph on Henry Martyn,' 
• iv. 825 

on t Lord Willmm Ben- 
tinck. iv. 883 

— on** Sir Benjamin Heath 
Malkin, iv. 884 

qn a Jacobite, iv. 383 
— on Loii Metcalfe, iv. 387 
Euphuism fh England, i. 23 
Euripides, his mother, ii. 222, 
note. Jesuitical mo- 

rality, 228, note- How re- 
garded by Quintilian, 312 
Evil, question of the origin of, 
in the world, i. 233, 269 


“PEDEBALISM, the new 
^ crime of, in Fiance, i. 369. 
f’ederalism as <Sitertained 
by Bar5re, 369 

'F6n61on, his principles’ of goOd 
' government, as shown in his 
Te^emachus, i. 322*' 

Fluiions, discovery of the 
method of, i. 5 

Fortune, remedies for Good 
ondrEvil, Petrarch’s, ii. 270 
Fowler, Dr. Edward, ^,John 
*Bunyan’s answer to, ii. 81 
Charles James, his cha- 
racter, ii. 115. His great 
political ' erroif 120. The 
King’s detestation of him, 
122. Beoomep Sej^tary of 
State, under the Duke of 
Portland, 123. Hi« India 
Bill, 126. His speeches, 136 
Fragments of a Roman Tale, 
u. 181 *- 

France, State of, > under Louis 
XW., i. 318. Cbaractfr of 
French poetry 22. Charac- 
teristics of tic personifica- 
tions ol the drama of, 25. 
Spirit excited in France at 
the time of the Revolutior* 
b/somh of the ancient liis- 
torians, 78. Buike’s charac- 
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ter of the French Republic, 
79. Population of, 278. Con-^ 
dition ef the government of,* 
in 1799, 304. . StriotureB of 
M. Bumoni) on the Rational 
Assembly, 368. Infancy, of 
political knowledge of th^ 
French at th^ p^riod^f t^e 
Evolution, 309* The Eng- 
lish Revolution compared 
with the French, 311. Ar- 
guments agaiilst the old 
monarchy* of Fraijjce, 311. 
The first compared ^ith the • 
second French Revolution, 
313. Causes of the first 
Revolution, 317. Condition 
of France for eighty years 
previous, 361. Causes which 
immediately led to that 
event, i|l. Di^culties of 
. the Constitution of 17^1, 
•367, ^he war with the.pon* 
tinental coalition, 368, Ef- 
fect df the League of Pflnitz 
on the position of the Biing, 
369. Ffirmation and meet- 
ing of the Convention, 360. 
The two gr^T parties^of the 
Oonvention~the Girondists 
and the Mountain, 362, 364. 
Death of the King, 367. Po- 
licy of the Jacobins, 368.* The 
new crimeof fed^alism, 369. 
Defection of Dumourier 
and appoin^ent at the Com- 
mittee^f Public Safety, 384, 
388. • Irruption of the mob* 
infb the palace of the Tuil- 
eties, 37^ Destruction of < 
► the Girondists, 382. Bstab- * 
lishment^of the Reign of 
^rror, ^84. Condition of 
Srance during the j:eign of 
Louis XV.,^. 318. F^nllon’s 
views incomprehensible to * 
his countrymen, 322. Loss 
to France on the death of 
the Duke of Bjurgnndyf 323. 
The Regency of Philip of^ 


Orleans, 324. The Duke ^ 
^ * Bourbon, 326. Downward 
course of th<^ monarchy, and. 
indications of the fbrthoom- 
'mg revolution, 327, 328. The 
Greek and* liotnan models 
of the French iBgislators, 
U30. Victories of France 
in 1794, ^08, The memor- 
able ‘ninth of Thermidor, 
406. Execution of Robes- 
pierre* and bis acoomplioes,* 
408. of the Jacobin 

dominion, 408, 416. •Qbndl- 
tion of the nation at this 
period, 409. Formation of 
the Constitution of 1796, 
417. Bonaparte’s return 
from Egypt and assumption 
of absolute power, 419. Po* 
litical spies in France, 424. 
Defeat of Napoleon at Wa- 
terloo, 434. The Chamber 
of Representatives, 434. The 
Royalist Changer uj^der the 
Bourbons, 436. Review of 
the policy of the Jacobins, 
437, War declared by Eng- 
llind against, ii. 166 
Froissart, character of his his- 
tory,^i. 86 


/^LL, Monk of St., Para- 
” phrase in a Passage of the 
Chronicle of the, iv. 392 
Garrick, ^lAvid, his acquaint- 
ance with Johnson, ii. 76. 
A member of the iiitera^ 


Club, 88 

r 0 

Garth, Samuel, insults Bentley 
and nxtols Boyle, ii. 4) 

Gaudet, the Gircmdis^ his ese- 
cutionni. ^83 ^ 

Gensonif^, theGaBnndistlj||der, 
his*trial, 38X His death, 383 
Geologist, Bishop Watson’s de- 
scription of a, i. 101 • 

George III., hiff aversion^ his* 
^ministers, ii. 143 • 
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Gelmaine, Lord George, ii. 116 
Gibbon, Edward, charges* 
• brought against him as a 
historiaii, i. 96. His part in 
The Club, ii. 88 ^ 

Girondists, of Brlssotines, Ba- 
rite’s account of the pro- 
ceedings against the, i. 84b. 
Sketch of the political party 
BO called, 362. Its struggles 
with the Mountain, 369. Ac- 
cusation brought against the 
leaders of the jjayty, 8^9. 
Defeated by the Mountain, 
873. Impended by their late 
colleague Barfere, 877. Their 
trial, 381. The^ fate, 383 
Glasgow College, inaugural 
speech at, iii. 428 
Goldsmith, Oliver, his birth 
and early life, ii. 40. His 
first schoolmaster, 41. His 
personal appearance, 42. His 
college life, 42. Dea^i of 
his father, 4,*^. His attempts 
at the church, law, and phy- 
sic, 43. His rambles on foot 
through Flanders, France, 
and Switzerland. 44. Fis 
disregard of truth, 44, His 
return to England, aijd des- 
perate expedients to obtain 
a living, 46. His literary 
drudgery^ 45. Character of 
his works, 45. ^ Introduced 
to Johnson^ 47. pne of the 
original members of The 
Club, 47. Removes from 
Breakrteck Steps to the 
Temple, 47.» Story of the 
publication of the Vicar of 
Wakefield, 47. His Traveller, 
48. Hk} Drkmas, 49. His 
Deserted Village, op. His 
Sha.'Btoop^to Conquer, 61. 
His Histories, t6^ His'’ arts 
of selection and conden- 
saj^n, 63. ^His intimacy 
with the great talkers of the 
day, 63; His conversational 


powers, 63. How regarded 
by his associates, 53, 64. Hia 
virtues and vibes, t 64, 66. 
His death, J57, His ceno- 
taph iy, Westminster Ab^y^ 
58k His biographers, 68. Bfia 
.part in The Club, 88 , 

Gojmer'^Chejgho^raod, King of 
Babylon, ^apologue ofv ii. 
204 

Goodnatured Man (the) of 
Oliver Goldbmith, ii, 49 
Government, propel conditions 
o of a good, ii. 846. Review 
of Mx. Mill’s -Essays on, &c. 
i. 108. His chapter on the 
ends of government, 113. 
And on the means, 114. His 
view of a pure and direct 
democracy, 116. Of an oli- 
garchy, 116. 4^d of a 

lionarchy, 115. Deduction 
of ^ theory of politics in the 
mathematical form, 120. 
Government, according to 
Mjk Mill, only necessary to 
prevent men from plundering 
each other, His argu- 

ment^Lii'tiaf iio combination of 
the three simple forms of 
government can exist,' 123, 
His remarks on the British 
Co!Qst4tution,*’i2f. His hope 
for manlrnd in<the govern- 
ment of a representative 
body, 1 3 j. . The real security 
of men against ba^ govern- 
' ment, 133. Mr. Millb views 
as to the qualificatioiis of 
voters for representatisfes, 
137.'' The desire of the poo"" 
majority to plunder the rich 
minority, 1 38. Efiects wjiich ' 
a gen^r spoliation of the 
rich would jsroduce, 142. 
Method of arriving at a just 
conclusion on the subject of 
the science of government, 
1 60. Mr. Bentham’s defence 
of Mr. Mill’s Assays, 162. 
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Deduction bf the theory of 
gover^mant from the prin-* 
ciples of human nature, 175. 
Be^[iarks on \he I^tilitaiian 
theory of governflient, 191. 
Mode of tracking the latent 
pi^ciple of good gov ^nmc^t, 
1^4. ChecSl iif political*in-* 
stitutions, 199.* Power, 202. 
Constitution of the English 
government, 205 
Greece, review of Mr. Mit- 
ford’s History oft ii. 340.® 
Gross ignorance of mg modeiA 
historians of Greece, 342. 
The imaginative and critical 
schools of poetry in, i. 21 
Greeks, their domestic habits, 
ii. 257. Change in their 
tempei^at the close of the 
Pelopomesian * war, ij» 61. 

, Chaaacter of their fashicgi- 
able logic, 62. Caules^of 
their exclusive spirit, *86, 88 


• 

TJALL, Bobert, hi^ eloquence, 
^ ii. 31 # 


Hamlet, cawses of itfc power 
amd influence, ii% 249 

A 

Happiness, principle of^ the 
greatest, «)f |he greatest num- 
ber examyed, i. 179 A 85. The 
most elevated * station the 
principle is eveg likely to 
attaint 186. The Westmin- 
ster^ Reviewer’s defence 
the “ greatest happiness prin- 


^ayley, his translation, of the 
Divine Comedy of* Dante, ii. 
254 . • 

H6feit, Lord Bacon’s mode of 
tracking 4he prin<!iple of, i. 
194 • ^ • 

H6beA; the Jacobin, his vile 
character, i. 378, 379. Ac- 
cuses thb Giron<Jists before 
the Revolutionary Tribunal, 
882 • • 


1 Hebrides (the), Johnson's ^sit 
to, ii. 93 

Herodotus, oharac^r of his 
^ history, i. 56. His faults, 
•58. Character of the people 
for whom the,bo^ was com- 
^ posed, 59. His history com- 

• pared with that of Thucy- 
dides, 68. Regarded as a 
delineator of character, 85 

Heron,* Robert, his drama pf 
News from Camperdown, i. 
fi63 . 

Hervey, Henry, his kindness to 
Samuel Jolmoon, ii. 64, 67 
History, Mr.^itford’s views of. 
ii. 362. The true domain or 
history, 364, 365. Qualifica- 
tions necessary for writing, 
i. 56. The history of Hero- 
dotus, 56. That of Thucy- 
dides, 63. Johnson’s remark 
on history, 64. Xenophon’s 
history, 71. Polybius and 
Arrian, 72. ilharacfter of the 
historians of the Plutarch 
class, 72, 73. JJnglish clas- 
sical associations and names 

• compared with those of the 
ancients, 76. Spirit excited 
iif Bfigland and in France by 
the writers of the Plutarch 
class, 78. Livy, 79. Caesar, 
80. Sajjust, 8J. Tacitus, 
83. Merits and defects of 
moder® histcgians, 86, 87. 
Froissart, Machiavelli, and 
Guicciardini, 86. Effect^f 
the invention of pnnting, 87. 
Causes of tli^ exclusjveness 
of ^e Greeks an^ Romans, 
88-91. Effqpt of tnevitjbory 
of Qiristianity • over pa- 
gani#t[i,*92. •jBJstabUshment 
o| the balance of m5fkl and 
intellectu^ influence in 
Europe, 9|. The species 
of misrepr^sentatio|f<i(fhi<A 
abounds most in n^odern his- 

# torians, 96. pume. Gibbon, 
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aad Mitford, 96. Neglect 
of. the art of narration, 98. 
.Effect of hist^cal reading 
compared to that produced 
by foreign travel, 102. Cha-^ 
racter of the g)erfect his- 
torian, 106. Instruction de- 
rived from the productions 
of such a -writer, 106 
Hoche, General, refuses to 
obey the cruel decijee of the 
'Convention, i. 401 
Holy War, Bunyan’sy ii. 35 
Homer,*iiitense desire to kndw 
something of him, ii. 267. 
Quintilian’s ^ criticisms on, 

' 312. His i&appropriate 
epithets, i. 34. His descrip- 
tion of Hector at the Grecian 
wall, 42 

Hoole, the metaphysical tailor, 
his friendship with Dr. John- 
son, ii. 71 

Horace, his comparison of 
poems to certain paintings 
ii. 319 

House of Commons, speech on 
the exclusion of the judges 
from the House, iii. 468 
Hume, David, charges brought 
against him as an historian, 
i. 96 

Hyde, Mr. See Clarendon, 
Lord 

Hyder Ali, his iavr-^ion of the 
CamAtic, and triumphant 
success, ii. 113 ' 


TDLBR, Dr. Johnson’s publi- 
cation of the, ii. 81 
Imagination and judgn^nt, i. 
IT, 16. Power of the imagi- 
nation in a^barbai^us age. 


16 




India 
ment 


ia, speech on the govsrn- 
lent of, iii. 35^' ^ 

India gill, Fox’S|.ii. 126 
" Dante character of 
the ; ii. 244, 246 


JOH 

Ireland, William Htt the first 
^ English minister who formed 
' great designs for the* benefit 
of, ii. 1S8. J8peech on the 
Repeal oof the Union irihh, 
iLnd on 4he State hf, 
216. And on the Churcl^ of, 

IsotSites, hifif, defence of fli- 
garchy and tyranny, ii. 360 
Italian language, Dante’s first 
work on thefrii. 232 
Italian writers, criticisms on 
' , the principal, ii. 232. Dante, 
232. Petrarch,h256 
Italy, revolution of the poetry 
of, i. 22. Monti’s imitation 
of the style of Dante, 20 
Ivry, iv. 330 

TAOOBINS, ?heir fSUcy, ii. 
", 368. Their excesser, 371.,* 
i^aterials of which the party' 
wasv composed, 384,c. 385. 
Thek* cruelties in Paris and 
in the provinces, 386. Re- 
view of it!lieir policy, 488 
Jacobite, epitaf&i on a, iv. 
38C ^ 

Jacobites, revival of ih&ir 
spjrits in 1721, ii. 16. Plan 
fir Jacobita insurrection, 
16 « 

Jenyns, Soame, Dr. Johnson’s 
review of his Inquiry into 
the Nature and Or gin of 
» Evil, ii. 81 

Jews, the sacred books of ..the 
Jews unknown to the ^o• 
c mans, i. 90. Speech on tlie 
civil disabilities of the Jews,‘ 

iii- 21 ^ , 

Johnson, Michael, the boi.Ii- 
seller, ii. 69 ^ 

Johnson, Dr. Samuel, his lives 
of the poeti^ ii.' 97.' His 
remark on history and his- 
torians, 1, 64. ofivcr Gold- ‘ 
smith introduced^to, li. 47. 
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Stoiy of the publioation of 
the Vicaoiof Wakefield, 47, 
48. ^ohnson^s )9irth and 
life, 69! father, 

6i. G-oes ^to Oafbrd, 6l. 
His attaumTents at this time, 


62. His literary drudgery, 
64. His man;mge, 66. His 
school near Lichfield, 64. 
Sets out for London, 66. 
Effect of his pri^tions iif 
his temper ^d dep(5rtment, 
67. Engaged on the * Gentle- 
man’s Magazine,’ 68. His 
political opinions, 68. His 
Jacobite views, 69. His 
poem of London, 71. His 
associa^B, 71.* His lif^ of 
Bichard Savage, 73. His 
Dictionary, 73. His ireaf- 
menj by Lord Chest^eM, 
74. His Vanity of 
Wishes compared with# the 
satire of Juvenal, • Eela- 
tion between him and his 
pupil David Garrick,, 75. 

brought oul:, 76. Pub- 
lication and reception • of 
the Baiabler, 76. Ddl^h 
of Mrs. Johnson, 78. • Ribli- 
cation of fhe Dictionary, 79. 
His review of Soame Je- 
nyns’s— Ii^uiry * into the 
Nature and Origin of Evil, 
81g • His Idler, 81. Death 
of his mother, 81. Circum- 
#;ances under which Ras- * 
selas was published*, 81. 
His hatred of the Whigs, 83. 
4^cepts* a pensipn of •three 
hund^d a^ear, 84j» His be- 
lief in ghcats, 86. Publica-f 
tion«,of. his edition of 
Shakspeare’s Works, 85. 
Honours* conferred upon 
him, 87. His *coll(5i^uial 
talents, His predomi-. 


LAO 

^ nance m the Club, 89. fiis 

I biographer, James Boswell, 
89. The inmatee of his 
house near Fleet Btreet, 92. 

* His visit to the Hebrides, 
93. His prejddice i^ainst 
the Scotch, 94.* His ex- 

• *posure of Macpherson’s for- 

gery^ of, Fingal, 94. Hia 
Taxation no T^nny, 96. 
His declining years, 100. 
His death, 103 

,*Jooes, Sir* William, his part 
in the Literary (5lftb, ii. 
88 ^ 

Judges, the, speech on the ex- 
clusion of* from the House 
of Commons, iji, 468 

Julian, the Emperor, his par- 
tiality for the Greek lan- 
guage, i. 90 

Jurisprudence, Mr. Bentham’s 
reduction of, to a science, i. 
30J-303 

Juryman, the stipend of an 
Athenian, ii. 211 

Just, Saint, expatiates on the 
guilt of Verfniaud and 
JP6tion, ii^ 378, Becomes a 
member of the Committee 
of .public Safety, 384. His 
doom, 406. His execution, 

, 406 

Juvenal, compared with Dry- 
den, i. 51 His satife co^;^ed 
with that of Samuel John- 
son, ii. 74 

I •• 

TTLEBBR, General, refuses to 
obey the cruel decreeof the 
Con'cention, i. 402 • ^ 

• • 

T ACE1JJ&2M01H causes of the 
silent but rapid do wnUdl of, 
ii. *325, i:i^>te. The develop- 
ment of merit prevented by 
the laws Jf, 349.^»,^e» 

• foreign policy and domestic 

j institutions, 351, ^2. Her 
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LAN 

^vemment compared witlif 
that of Athens, 353, 854. 

* Her helots, 856, 357 
Langton, Bennet, a member o| 

the Literary Club, ii, 88 < 
Latin worlu of P^rarch (the), 
ii. 269-272 

Lays of Ancient Borne, iv. 

197 i . 

Lebon, the Jacobin, his crimes 
.defended by Bar^e, i. 391. 

Placed nnder arrest, 410 
Levettj^ Bobert, the quack 
doctor, ii. 92 

Liberty, howcegarded by the 
^ later ancient writers, ii. 344. 
How regarded oy historians 
of the Plutarch class,!. 73. 
Peculiar and essentially Eng- 
lish character of English 
liberty, 77. Political, views 
with which it was regarded 
by the French legislators of 
the Bevolution, 331 <- 

Lies, various kinds of, i. 342 
Lincoln Cathedral, story of the 
painted window of, i. 1 04 
Lines written on the night of 
the 30th of July, 1847, at 
the close of an unsuccessful 
contest for Edinbikrgh, iv. 
3^4 

Literary Magazine, Johnson’s 
contributions to^the, ii. 80 
literataire, on the Royal So- 
ciety of, ii.,,199 

Literature, ancient, proper 

* oxamiqation of, ii. 316. 
State of literature as a call- 

V. ing,. in the dast century, ii. 
66 ^ 
LiljRrature, British, speech on, 
iv. 390 ' 

Livy, his faujls and frerits as 
a fetorian, 1. 80 ^ 

London, blessing cj the great 
fire of, i. 93. Biots of (1780), 
ii^ 1 4 

Longinu^ criticism of his work 
on the Sublime, ii. 313 \ 


MAB 

Louis XI7., his character as a 
^ e king, i. 318 , 

Louis X'VH!., his character, i. 
358. His position in 1792, 
860. His death; 366, 367 
Lou!!iL8 XVIH., leniency of his 
^govepiment at the Bestora- 
tion, i. 43L » 

Love, honoiimble and chival- 
rous, unknown to the Greeks, 
ii. 267. Tim passion as deli- 
neated in the Boman poets, 
268. V.’’hat is implied in the 
modern sense of the word 
love, 268. (Change under- 
gone in the nature of the 
passion of love in the middle 
ages, 269 

Lycurgus, his mistaken prin- 
ciples of legislation, ii. 362 
Lycwis, cruelties of ttJe Jacobins 
at, i. 386. Bar^re’s jiroposal 
to -utterly annihilate it, 390 
Lysander, depressed by Ike 
constitution of LytUrgus, ii. 
360 

MACFLECNOB of Dryden, 
character of the, i. 62 
Machiavelli, character or his 
history, i. 86 , o 
Maepheison, his foigery of 
Fingal, ii.-94. Ihreatens Dr. 
Johnson^ 94 

Malkin, Sir Benfam^ Heath, 
„ epitaph on, iv. 384 
Malthus, Mr., attacked oy; Mr. 
Sadler, i. 231 

‘ Man, the contemplation of, the 
noblest earthly object of 
man, ii. 249 

Marat, his ^ murmurs agelust 
Bar4re, i. 375^ His death, 
» 376, note 

Maroellus, the counterfeit ora- 
tion for, ii. 6 

Marie j^toinette. Queen, 
Barge’s aooount of the death 
of, i. 343. Brdught before 



• 

the Revolvjtionary Tribunal | 
on the motion of Bar^, 378.^ * 
Her eitedntion, 37 J • 

^artyn, Henr^, lirfes to, iv. 

32ft . ,• . 

!ilaynooth, speech on the Jtfay- 
npoth College Bill, iii. 293 
Medicine, Petijpch’s iEfrectives, 
on, ii. 271 J 
Melbourne, Lord, speech on the 
motion as to want of confi- 
dence in the tninistry of, iii. 
102 • 

Melville, Lord, im\>eachme])jb 
of, ii. 170 • % 

Memoirs, popularity of, as com- 
pared with that of history, 
i. 99, 100 

“ Memorial Antibritannique ” 
(the), of Barto, i. 428 
Metaphiiy, Daiiijp^s, ii. 246 
Metcalfe, Sir Charles, epftaph 
("on, ^. 387 , • 

Mill, Mr., review of his Basays 
on Oivernment, &c., 108. 

Eis utilitarianism, 10^, False 
principles upon.whicfi^ his 
theory rest^ 109. • I^ecision 
of his argu&nts and drpiess 
4 )i his stj'le, 110.* His d 
jfHori method df reasoning, 
111. Curious instances of 
his pecifliat turn ^f^nfind, ^ 
113. His vieys of demo- 
<;racy, oligarchy, and mo- 
narcl^, 116, 116» His falla- 
cies, fiStk seq. His proposed 
go^rnment by a represeif- 
tAtive body, 134. His pro- 
•posal of universal sufii^ey 
, but for males only, 184. Thfe 
effects ^which a general 
spoliation of the rich would 
'"Ingender, 142. * ren^rks 
on tbein^ence of the middle 
rani^ 14J. Rwew of tlfe 
Westminster Reviewer’s de- 
fence ofMr. Mill, 162, 190 
Milton, Mr. John, and Mr.^ 
Abrahsd Cowley, conversa- 


MOU 

tion between, touchingsthe 
great Civil War, ii. 284. , His 
great modern epic, i. 31. , 
Dryden’s a^lmiration for his 
) genius, 48 

Mirabeau, Sbuvenirs sur, Ac., 
M. Dumont’s reiriew of, i, 

» 300. M. Dumont’s picture 
of Mirabeau in the National 
Assembfy, 331. Mirabeau 
compared to Wilkes, 332. 
And*to the Earl of Chathaln, 
332 ^ • 

Mfitford* Mr., criticisn# on his 
History of Greece, ii. 340. 
His principaf characteristic 
as a historian, 341. Errors 
of almost all the most modem 
historians of Greece, 342. 
Estimation in which the later 
ancient writers have been 
held, 343. Differences be- 
tween Mr. Mitford and the 
historians who have preceded 
mm, 346. His love of singu- 
larity, 346, * His Hatred of 
democracy, 846. And love 
of the oligarchical form of 
^ government, 349. His illo- 
gical iifferen^es and false 
sjatgnents, 367. His inoon- 
sisfbncy with himself, 362, 
His deficiencies, 362, 363. 
Charges of misrepresentation 
brought •againft him as a 
historian, i. 97, 98 * 
Monarchical form of govem- 
meift, Mr. Mill’s views of a, 
i. 116 1 

Moncontour, the battle of, iv 
336 • • 

Mountain, sketch of* the jl^ty 
in the French jOonvention 
called tjie, i^364. Votes for 
the^eath ofithe Ei§g, 366. 
Sts victory over the Girond- 
ists, 8?3. Tyranny of the 
Mountain,t 374 teq. Yi^ 
lence of* public •cfpinion 
against it, 410 * 
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fJiCLSEBY, song of the Battle 
, of, iv. 3S6 

Kational A8sembjly,the French, 

i. 308. '^Mr. Bnike’s chatac- 
ter of them, 310. M.Dumont*i^ 
picture of the ^sembly, 

Nollekens,hi8 cenotaph of Oli- 
ver Gtoldsmith in Westmiil- 
ster Abbey, ii. 68 
NonoonformistB, relieved by 
Charles n., ii. 32 «, 
liorth, Lord, his part* in the 
American difficulties, ii. 114. 
Besil^liation of his ministry, 
119. The Coalition, 121. 
ind of the Coalition, 123 

f 

ADB on St. Cecilia’s Day of 
Dryden, its character, i. 62 
OMron, Bar^re, Billaud, and 
Oollot d’Herbois imprisoned 
at, i. 413, 416 

Oligarchy, Mr. Mitford’s love 
of pure, ii. 349. ExaiAina- 
tion of this ^sentiment, 349. 
The growth of genius' always 
stunted by oligarchy, 360. 
Mr. Mill’s view of an o^J- 
garchical form bf govern- 
ment, i. 116 ^ 

Opinion, public, causes bi our 
regard for, i. 119 
Orators, Athenian, ii. 310 
Oratory : excellenre to which 
eloquence attained atAthens, 

ii. 316. Olroumstances fa- 
vourable to this result, 318. 

’^x’rincipjes upon which ora- 
tory is to be estimated, 320. 

^ Oauces of the difference be- 
tg^een 'English and Athenian 
orators, 820. The histoiy of 
eloquence A^c^, 321. 
Spegphes ofc the anmSnts, as 
transmitted to ;us by Thucy- 
dides, 321. Peri^id during 
, which eloquei^ce flourished 
mSkt at Athenj, 323. Coin- 
ddenoe^between the progress 


psr 

of the art of war and that of 
, oratory, 824. irresistible 
' eloquei:^ of Demosthenes, 
363. 1^6 ^tory of Pitt 
and FeXf 135 «, 

Orestes, the Greek highway- 
man, ii. 212 ^ 

Orleans', Philip, Duke of, cha- 
racter of If^mf and of hiSf>He- 
gency, i. 326 

Ossian, character of the poems 
of, ii. 262 c 

Ostracism, practice^of, among 
f the Athenians, ii. 849 
Othelloy causes «of the power 
of, ii. 249 


PAGANISM, effect of the 
overthrow of, by Christi- 
anity, i. 92 ^ 

Pall&s, the birthplace of Oli- 
f ver Goldsmith, i. 40 r ' , 
Paradiso, Dante’s, its principal 
merit, ii. 268 ^ * 

Paraphrase of a Passage in the 
Clffoniolp of the 'Monk of 
St. Gall, iv. 892 

Paris, policy oP the Jacobina 
of,' i.*^368. Their excesses, 
371 ' « 

Parliamentary government, its 
sCdvai^tages aid* disadran- 
tages, ii. :^31 ^ 

Parliamentary reform, speeches 
on, ii. 387 , 400, 418, 436, 449, 
471 r 

Patronage, effect of, on Jitera- 
ture, i. 32 ♦ 

cPausanias, his insanity, ii. 
362 . 

Pauson, the Athenian painter, 
u. 208 " . 

Peel, Sir Robert, remarks®^ 
his past conduct and present 
' position, iii. Il3 
Peers, question of their steri- 
lity, as a class, i. 292 
Peirseijs, dif reputablb character ^ 
of, ii. 209 « 
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PER ~ 

Derides, his eloquence, iii. 821 
P4tion, thq Girondist, i. 862.® 
Saint* Just’s speefch on his 
gfuQt, 878. His unfortunate 
•na, 883- . •* * 

Petrarch, influence of his jJbems 
oh the Utemture of J[taly;*ii. 
288, 234. driliicism onrthe* 
^orks of, 256. ® Celebrity as 
a writer, 256. Causes of this, 

267. Kxtraqjdinary sensa- 
tion cai^sed by his amatory 
verses, 269. Causes co-opera-# 
ting to sptread his^renowd, 
260. His chronation at 
Rome, 261. His poetical 
powers, 263. His genius, 

268. Paucity of his thoughts, 
264. His energy when speak- 
ing of the wrongs and de- 
gradaSitn of Ittily, 265. « His 

.-.poems on religious subjects, 

* 266. Prevailing defect of 
his Jbest compositions. 2?66. 
Bexnafks on nis Latin wri- 
tings, J69 *• 

Phalaris, Letters hf, .Sir W. 
Temple’s opimion of them, ii. 
6. Their w^rthlessneiss shown 
Bentley, 7 • 

Philips, John, his monuiftent 
refused e^i^jssion into^^T^t- 
minster Abbey, i. 48* 

Pilgrim’s Progress, Bunyan’s, 
history of the, ii. 32. Its 
fame ,^38. • Attempts to im- 
prove* and imitate it, 38 . 

Pilmtf, League of, effect ox 
the, i. 369 
Pibzzi, Mrs. ii. 100 
f*isistmtus, his eloque&ce, ii. 
321 • 

William, Egirl of® Chat- 
ham. See Chatham, Earl 
of • f 

Pitt, Viliam, son ^f the pre- 
ceding, popular comparison 
of,withilr. Canning, i. 307. 
His birth and eSrly life, ii. < 
104, It#. His preoeptof 




PIT 

Pretynmn, 108. His fond- 
ness for mathematios, 108. 
His knowledge ,of Greelx 
and Latin, 109. And of 
modem li^era^ure, 109. His 
delight m oratory, 110. 
Studies the law, 112. Goes 
• into Parliament for Appleby, 
118^ Condition of the 
country at this period, 113. 
Pitt’s first speech in Parlia- 
, ment, J16. Declines the 
•Vice-Treasurership , ^f Ire- 
land, 117. Courts the ultra- 
Whig party, #118. His ad- 
vocacy oLreform, 118. Be-^ 
comes Cnanoellor of the 
Exchequer at twenty-three 
years of age, 119. His speech 
and Sheridan’s repartee, 121, 
122. His visit to the Con- 
tinent with William Wilber- 
foroe, 123. Appoj.nted First 
L#rd of the Treasury and 
Chancellor oh the Ikchequer, 
127.* His diflaculties and 
dangers, 128. His power, 
130. Review of his merits 
•and defats, 131. His re- 
ported speeches, 134. Cha- 
racter of his oratory, 136. 
His private life, 138. His 
, popularity, 139. His neg- 
lect of author^ 141. His 
talents a/a leader, 142. Ef- 
fect of* the Fjench Revolu- 
tion# 147. His love of peace 
and freedom, 161. Uniu at.bt 
charged with apokasy, 161, 
Beginning of his misf ortun^, 
163, His domestic 'policy, 
167? His great d&igiMPfor 
the benefit of Ireland, *168. 
His ^jj|!|prtire With Addington, 
163. His s|leech iti the 
opening# o< the Session of 
1803, 166. Reconstracts the 
Govemmenf on the x^aignaiB 
» tion of the Mdin^oS Minis- 
j try, 169. Decline af^his 
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PLA PEI 

l^lth, 170. His death, 174., thodox poetical creed, 249. 
His public funeral, 176. Vote r. Why good poets are bad 
'for paying his debts, 176. critics, ^62 * 

Eeview^ of his life, 176. Police officersc of Athens, ii. 
Lines to Ms memory, i/ 212 ^ ' t 

826 * * Polybius, his character as a 

Plautus, tjknslation from hjs Jiistorian, i. 72 • 

Budens, iv. 388 ' PowpoAius^tV!US,his venera- 

Plutarch : class of». historians tion for ufreek literatufb, i. 

of which he may be regarded 89 
,,a8 the head, i. '72* His Pope, Alexander, condensation 
delineation of character, ^ of the sense in his couplets, 

86 ^ ' t r ii. 322. t His frieifdship with 

Poetry: Horace’s comparison t Bishop * Atterbury, 16. Apr 
of poems V? certain paint- pears ^as a wittiess in favour 

ings, ii. 319. ^ Principles of his friend, 17. His epi- 

upon which poetry is to be taph on Atterbury, 21 

estimated, 320. Element by Population, review of Mr. 8ad- 

which poetry is poetry, i. ler’s work on the Law of, 

7. Frame of mind re- i. 229. His, attack of Mr. 

quired by poetry, 9. Ab- AJalthus, #131. BTiS state- 

surdities of writers who at- ^ ment of the law of populs 
tempt tp give general rules ' tion, 238. Extremes of pc/- 
for composition, 9. Thewne- 4)ulation send fecundity in 
chaniocl part of the art of wefj^-known countrCei, 239. 

poetry, 16. Powers. of the Population of England, 239, 

imagination in a barbarous 284.^ Of the United States 

age, 16. Periods of consum- of America, ^8. Of Prance 

mate excellence *and of the 278. # And of Pjrussia, 287 

decline of ‘poetry, 18. Age Portland, Duke of, formation 
of critical poetry, ' The of his administration, ii. 
imaginative school gradu- ]l,23 ^ , 

ally fading into the criti- < Portrait-painting, compared 
cal, 21. T^he poets of Greece, with Mstcry, i. 

21. *And of Bo£e, 21. Re- Power : senses in which the 

volution o| the ,i)oetry of word po^er mp.y 1^ used, i. 
Italy, Spain, and England, ^ 202. Dependence^ of the 
n!fi2. The critical and poeti- happiness of nations *^ 01 ^ the 
cal faculties, distinct, and in- real distribution of power, 

coinpatible, *22. Excellence '' 206 •“ 

of English dramatic poetry, PretynMUi, Bishop of Lincoln, 
Bxtinotjion of tne dra- ii. 108, His Life of William 
matic and ascendency of the Pitt-, 108 , 
fashionabluSchoOl (fi^^etry. Printing c its inflimnce oxf mo- 
27.^ Changes in the time of . dem history, i.<S7. 

Charles II., 29. oJohn bry- Prior, Matthew, his bijimaoy 
den, 31 et seq, with Bishop Atterbury^ ii* 

Poeti, ,|)he favoi^^rite themes of 16 * , 

the, of the present day, ii. Frise^poems, (Character of, ii. 
£18. Catholicity of the or-.’ < 202 
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* 

Provencal poets, their amatory 
compositions, ii, 260 ® 

Prus^a, JMr. Sadler’s law* %i 
population, as illustrated by 
^he census *of, i. §87 , j 

Psalmandz 2 ^r,Greor^e,his^riend- 
ship with Dr Johnson^ ii. 

*71 « 

■^[jirgatorio, • Dante’s, * tfie 
simile of th^ sheep in the, 
ii. 248. Incomparable style 
of the sixthflcanto of, 263 
Puritans* their prohibition 
theatrical repfesentatioitl, 
i. 27 , ' \ 


AUAKEIIS, Bunyan’s abhor- 
rence of, ii. 30 

Quintilian, his principles of 
critmism, ii. 312 
Quixotef the Spiritual, i«. 37 

*1 * 

• «». 

£ApiCAL war Song, A’ iv. 

Rambl^, Johnson’s, fjublica- 
tion of the, ii. » 

Rasselas, Ji^nson’s, circum- 
stances under whieh it was 
• jvritten, ii. 81^ Plan of the 
work, 82 ^ 

Reform Bil], mild ness *o:fe the 
revc^ution of th^, i. 316.* 
Speeches on tlfb, iii, 381, 400, 
418, 436, 449, 4j;i 
Regen^ tlie Prince, and the 
King, ii. 144, 145 « 

R^illus, Battle of the Lake, 
IV. 248 ■ , 

Representative gov^iment : 
value of representation as a 
check opn the governing few, 
205* . * 

Bevolutio% the French, terms 
in wjiicl# it is spoken of hy 
M^Dumont, i. ^4. The first 
•and second, 316. Compared 
with the EnglifiJ, 31 L And 
with the American, §12 • 

voCT^v. 


BOM 

Reynolds, Sir Joshua, 1.^ part 
The Club, ii. 88 
Rich: desire of the poor 
jority td plunder the rich 
minority, i. 138. Effects 
which Sb ge-neral spoliation 
would produce^ 142, 171 
j» Richardson, Samuel, • his 
•opinion of the Rambler, ii. 
77. His kindness to John- 
son, §0 

Robespierre, his charact^, i. 
338. gRegaled by Bartire at 

* a taVern on the day of the 
Queen’s death, 379. Atro- 
cious decreR of the Conven- 
tion prfipdSbd by him, 382. 
Becomes one of the Com- 
mittee of Public Safety, 384. 
Purpose of his celebrated 
fiendish decree, 404. Bar^ire’s 
panegyric on Robespierre, 
406. Bar^re’s motion to put 
Robespierre and^ his accom- 
plices to death, |06. Robes- 
pierre’s execution, 406. His 
character, 407 

Rockingham, Charles, Mnr- 
quess*^of, at the head of the 

• Whig 

His adherents in the House 
Commons, 114, 115. Hi^ 
death, 119 

Roland, Madame, her courage 
and foi^e of thought, ii. 362. 
Her execution, 383* 
Roland,*M., tlM> Girondist, ii. 
86^. His wife, 3^2. His 
fate, 383 I 

Roman Tale, fragments of a, 
ii. 181 • • • 

Ronq^ns, character of^ the 
poetry of ihe, i. 21. “heir 
reg^d^for ^e language and 
litorature ^ Gregce, 90. 
yheir disregard of tne sacred 
books the Hebrews, 90* 
Their ex^usive sjjjlrit, 9^ 
The Rom^ empire Rf Ifie 
time of Diocletian compared 
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witVthe Chinese empire, 92. 
Effept ‘o£ the victory pf 
^ Christianity over paganism, 
92. Purification ^of the Ro- 
man world by the invasion 
of the Barbarians^ 93 
Rome, Lays oi Ancient, iv. 197 
Rousseau, his egotism and its 
success, ii. 266 

Royal Society of Literature, 
on the, ii. 199 


OACHErV'ERELL, William/ 
^ his impeachment and con- 
viction, ii. 11, ♦12 
Sadler, Mr., revi^vv of his work 
on the Law of Population, i. 
229. His style, 219, 262. 
And spirit, 231. His attack 
of Mr. Malthus, 231. His 
distinctions without a dif- 
ference, 234. The great dis- 
covery by which he has 
vindicated the ways of Pfb- 
vidence, ^36. His Refutation 
refuted, 263. The motto on 
his title-pagpe, 263. His 
statements examine'd and 
refuted, 267 et seq. 

Safety, Committee of Public, 

‘ formation of the, in 1t*ai^is, 
ii. 372. Names of the per- 
sons composing the, 384. 
Character the ^fien com- 
posing the committee, 388. 
Its crimes and blundtrs, 389. 
Robespierre's fiendish** mo- 
403 (. 

Sallust, his merits as a histo- 
iCan, ir 81. His Conspiracy 


of^atilire, 81 
Satirffof Juvenalcand Dryden, 
i. 61 * ^ 

Savage, Richards nis career, ii. 
72, 7ar 

Schoolmen, Lord liaison’s de- 
scription of the logomachies 
'^6? of his ^Ime. i. 177, 

201 


SUF 

• 

Scott, Sir Walter, his use of the 
* rejected fragmefits of his- 
*tory, i. 104 • 

Sermon in a Churchyard., iv. 

Shakspeare, his epphuism, k 
23. His dramas miracles of 
I ^arf, 26. f. His exquisite im&- 
*^gei^, 43. Puiyiication of 
Johnson’s edition of tne 
works of, ii. 86. Character 
of the work, 

Shelburne, William, JGarl of, 
♦ in the Wiig opposition, ii. 
Il6. P]^j6ed J3y Jhe King at 
the head of*" the Treasury, 
119 

Sheridan, Richard Brinsley, his 
repartee, ii. 122 
Sidney, Sir Philip, his dying 
thanksgiving, i.' 76 
Similitudes, Halite’s, ii® 246 
Slavery, domestic, the caqse of- 
th^^ violence of factions in 
ancient times, ii. 366 ,, 

Smalridge, Dean of Carli^e and 
Chritft Church, ii. 12 , 
Somnautk, gates of, speech on 
the, iii. 193 
Song, iv. ?71 r 
Sonnet-fanciers, ii. 269 , 

Spain^yevolution of the poetry 

iSpectator,^ crowds of imitators 
of the, ii. 76** ^ 

Speeches, ii. §69-480 
Spencer, George Eacl, 1^'s able 
rdministration of the Ad- 
mirj^lty, ii. 166 “ , 

Spies, political, in France, i. 
<424. .Their unpopularity in 
England, 424. The modus 
operaridi of a spy, 424 
Stories, good, .fondness of 
later ancVent writers for, ii. 
044 ^ o . 

‘ Sublime, Longinus t)n*%e,’ 
ii. 313. Burke and Dugald 
StewMt’s ^cussiots, 313 
Gufirage, universal, i. 168. 170 
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• SUG* 

Sugar duties, speech respecting^ 
th§, iiir# 267 ^ 

i 

‘flriCITUS„his eifnnence as a* 
^ historian, i. 83. a 

‘delineator of chargcter/83 ^ 
!^]|Llleyrand, M. 5>umont’s«ketfch 
of the character of, i. 334 
Tallien, his attack on Robes- 
pierre in tl^ Convention, ii. 
406 , * 

Tasso, character af his ‘ Sc<*- 
chia Rapita,’ ii. ^7 ** 

Telephus, tne, of Euripides, ii. 
222 

Teoaple, Sir William, his essay 
in praise of the ancient 
writers, ii. 5 

Ten J.'housand,* Xenophon’s 
expedition (tf, the, it« cha- 
racter. i. 71 , 

Ten Hours’ Bill, speeCti on the, 
ijj. 868 . * 

Terrof, Eeigii of, oommeifoe- 
menC of the, in T^nce, i. 
384. Member^ ^f *the Com- 
mittee Oi? Public Safety, 
38-#. Robespierreirfs fiendish 
**decree, 403. • End of the 
Revolutionary Tribunal, 

408 • • * » • 
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